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UNITED SI Al ES DISTRICT COIJRT

WESTERN DISTRICT OF NEW \'OIU� 

---··--·····--·�···················.................... . ...... x 

JI 1S rlN lv!ELFI.

( 'omplctinam. 

CITY OF OLEAN. CITY OF OLEAN FIRE DEPARTMENT. 
MAYOR WILLIAM J. AIELLO, 
and CHIEF TIM RICHARDSON, 

Respondents 
. .... ·--�················-·····--············•·n-••·· .. ········--X 

Plaintitl: Justin Melfi, alleges as follows: 

PARTIES 

VfRIFIJill 
£OMPLAIN'J: 

1. Plaintiff, Justin Mein, is a natural person with a place of residence located in Olean. Ne\\ York.

2. The City of Olean is a city located within Caunrnugus County, New York whose primary business

address is 101 East Stale Street, Olean, New York 14760.

3. The current mayor of the City of Olean is Mayor William J. Aiello and maintains a busincs!;

address identical to the City of Olean.

4. The Cily of Okun Fire Department is part of the City of Olean Department of Fire. Building and

Emergency Services nnd whose cunent leader is Chief Tim Richardson.

5. Both th!.! City of Olean Fire Department and Chief Tim Richardson have a business address

identical Lo the City of Olean.

JURlSllICTION ANI} VENUE 

6. The Court has jurisdiction over this action pursuant to 28 U.S.C. � 1331 nml as confcrrec.l by 1C)

lJ .s.c. § 2611.

--against•• 
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7. lk:fondams nrc suhjct:t h> 1hi: jurisdic1ion or this Court anJ ,cm1I.' is pmpcr in this District

pursuant lo 2S I 1 .S .C. * I J9 I lb) as thc acts and omi�sil•tb 1,!i\ ing risl.' lo the claims in 1his

complaint occurred,, ithin the Western Dislrict nl' 1'-:c,, York.

EXHAUSTION OF ADMINISTHATl\'E REMEDIES 

8. Plaintiff has exhausted ndministrntivc remedies as a prerequisite to bringing this ch1irn us folhms:

9. Plaintiff tikd a complaint with the Equal Employment Opporlunity Commission f thc ··J:r:OC' J.

That complaint was designated ns EEOC Charge No. 525-2020-0 l 595.

10. On 01.!tober 13, 2020, the EEOC mailed Plaintif
f 

a Dismissal und Notice or Rights ktt<.:r

demonstrating that he has exhausted his administrative remedies.

FACTUAL BACKGROUND 

11. Complainant was hired by lhc Defendant Cily of Okan and/or City of Okan Fire Dcpnrlmt·nL in

July of 2011 as a Firel1ghter. Complainant is cmrcnlly assigned to Platoon "E" in the Codi!

Enforcement Department.

l 2. Complainant npplicd for and duly began his Family Medical Leave Act kavc on Jun\! 2.1.2019

because of the birth or his son. 

13. On August 8.2019 Complainant ;.lpplicd for n Lieutenant position with the RespondcnL.:; which he

was qualified for and was #I on the eligibility list fo1· this position.

14. On September 15, 2019 Complainant returned to work from his FMLA leave.

15. Aller his return to work Complainant noticed that othct'. kss senior firefighters would have

preference for shin choice over Complainant.

16. Complainant noticed this preference that other, less senior firefighters had over the Complainant

becnusc Lhe Complainant was constantly nssigned the least cksirnble shift. the ambulance shift.

whik others were rotated.

17. Because of this Complainant has come to suspect that after his return to work he has lost his

seniority with the Respondents.

I 8. On October 23. 2019 Complainant becomes aware that hc was charged fbr taking vacation time 

while he \\HS on FMLA. 

2 
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19. Complainant complai11cd of this d1,1rging Complainant for ka\C while he \\as on Fi\lLA lo !hen

l.1. Tim Richardson \\lh> is lltl\\ Chil-'f Rid1,ird�t111.

20. Complainant spccilkall) toll! LL Rkhardson that morning around 10:00 :\.M. that Complainant

\\as hdnt,: rc!aliatcd against for taking FMLA h:a\e. LL Richardson told the { \1111plainm1t l1) lake

the issue up\\ ith !he C'nptnin Patrick Zink.

21. C\nnplainam. despite folio\, ing the chnin of command for reporting discrimination. du!) contm:tl-'d

( 'omplaimml's Cuptain.

22. Captain Zink directed Complainant to complain to Chier Robert Bell. Complainant \His hung-up

on by the Captain .

.23. Aci:ordingly, Complainant calh.:d Chief Bell's oflkc phone and cell phone multiple times but \\a:; 

unnble to reach Chier Bell. 

2-1. Tht.'refore, Complainant wenl 10 the station lo speak with Chief 13ell in person.

25. During this complaint to Chief Bell on October 23, 2019, Complainant restated his complai111

regarding thc relaliator>· treatment he received by being charged for \·acalion clays while on FMLA

kavc.

26. Complainanl specifically referred to the FMLA .ind to the applkabk Contractual Bargaining 

Agreement in this discussion with Chief ncll. 

27. Chief Bell Slated that he didn't know the ilrovisions of the FMLA, or what Complainant was owed

because ··people here do not take time off."

28. Complainant's complaint to Chief 13cll thus turned into a disagreement.

29. Aller this discussion Chief Bell treated the FMLA approved kave taken by Complainnnt as an

unexcused absence.

30. Chkf Bell ah,o attempted to press charges against Complainant because Complainant complained

of discrimination.

31, llowevcl'. no charges were ever filed against Complainant. 

32. Ot.!spilc this. Respondents subsequently claimed that Complainant violated the- law and sought to

punish Complainant for complaining of discrimination.

33. lkcause of Respondents· retaliation against Complainant for complaining of discrimination on

Octob<.:r 23. 2019, Respondt·nts placed Complainant on administrative lca\·e with pay on October

28. 2019.

3 
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J.J. 011 November I. 20 l 9 Complainant\\ as denied his pay for the foregoing vm:mion!Fivll.A disput..:. 

Complainant \His .ibo p.1i<l at a hmcr hourly rnlc 1ha11 his I) pica! hourly rate. 

J5. On Novcmhcr l 5. �o 19 Complaimmt din.:ctl!d his union to grieve his loss of mention days \\hilc 

on FMI .:\ !cave anJ the union dul� gric,\!S on Complainant ·s hd,alr. 

)6. On D1.•ccmbcr 2. 2019 Complainant is informed hy Rcspond1.:nb that R1.•spnndcnts intcndcd lO 

tcrmirnttt> Complainant for the disagreement hd\\ ccn he and the Chier on October 2J. �o I 9. 

37. This inlcm lo lcrminatc wus contrnry h.l Rcspomh.:1111:i" policy rcg.arcling progrcssi\c discipli1w.

J8 .. •\lso. on 1his dat<.: l'omplainnnt was placed 011 unpaid suspension.

N. ( >n Dcccmbli!r •I. 2019 Chier lkll <lcnics C01nplainan1·s N{,vcmber 15. 2019 gric\ ancc statinµ that

Rt.!sponJcnts conchtcl conforms with the CBA and FMLA.

•IO. Complainant, Complainant's union nnd Rcspon<li.:nts attempt lo negotiate a dbposilion of

Respon�h:nt's intent to terminate Complainant. 

41. On January 8. 2020 Mayor Aiello recommends m1 unpaid cli!,ciplinary susp�nsion for Complainant

in lieu or termination.

42, On Jnnuary 12. 2020 Complainant appeals the !vta�·or's rcconunendation nnJ again appeals the 

unpaid suspension and the Respon,knts' intent to lcnninate or othl)rwisc discipline Complainant. 

43. On .January 29, 2020 Complainant files a claim with the Department of Labor.

4-1. On February 13. 2020 Complainanl tiles for unemployment.

45. On February 14, 2020 Complainant becomes awat'e of sewral promotion opportunities within the

Olean Fin? Dt:partment and follows-up with Chief Richardson.

46. On Fdmiary 28. 2020 Complainant is interviewed for a Lieutenant position.

47, 011 March 23. 2020 Respondents offered Complainant an unpaid suspension ot' shor1cr duration

but coupled with a last chance agreement. 

.J8. Also in March and April of 2020, upon information nnd belie!: several employees were promoted 

lo the Lieutenant position on a provisional basis. 

49. On April 21. 2020 the Department of Labor. in response to Complainant's complaint to the

O1.!partmenl of Labor on January 29, 2020, notifies Complainant that Respondent City of Olean

wrongly withheld Complainant's holiday pay while Complainant was on FMLA.

50. Plaintiff was ordered to remrn to work on October 23. 2020.

5 l. Plaintif
f 

duly complied with this order 10 rctum to work; 

4 
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FIRST CAl'SI•: OF ACTIO:'\ 

FMLA Interference h�' lkfcndants 

52. Plaintiff repeats l!adi and C\cr� :.ilkgation �cl forth hi:rdn in the preceding paragraphs as though

foll: sd forth hcrdn.

5.1 . I ·ndcr tli�· Fl\!Lt\. an cmplo}CC has "'a private righl of action h> �eek bolh cquit.1hlc rdii:f and n11rn�·> 

damages against any employer ( including u pub I ic agency I in an) f· c(kral i>r Sta ti: wurt of c11mp<:1i:nt 

jurbdktion • should that employer •interfere with. restrain. or den} the c�crdsc of thl! FML\ righh."'" 

Siita \.'. C!JC b:is N. Am .. In,· .• 445 F.3d I 61. (2d Cir. 2006) (quoting .\'.:rada IJi:p ·, 111 /111111(111 

Rt•,11111rl·t:s 1·. f!ihhs. 538 U.S. 721, 724-25 (2003 )). 

5-l. To state a prima focie case of discrimination under the Family Medical Lea\c Act ··plain ti ff must

cstnblish that()) shc is an digiblc employee under the FMLA, (2) [defendant] is an cmpll>ycr as

ddincd in FMLA, (3) she was entitled to leave under FMLA. (4) she gave notice of her inkntitm 

to take leave, and (5) she was denied benefits to which she was entitled undl!r FMLA." Sinih r . 

.VY Slate Dep'r ojTaxation & Fin .• 911 F Supp 2d 223. 239 ( W.l).N.Y. 2012). 

55. As the first element, plaintiff is eligible for kavc under the FMLA as an employee of n public

agency.

56. As to the second clcmcnt, ddendant employer is a defined employer under the FMLA as n public

agency.

57, As to the third element, plaintif
f 
wus entitled to leave under FMLA having worked in excess of I.

250 hours for the past twelve (12) month period preceding his request. and was employed fi.n a 

period of at least twelve ( 12) months and \\.mks at a k,cation where the employer has at kast f ifty

(50) or more employees.

58. As lo the fourth element, plaintiff gave notice of his intention to take FMLA lea\'e by requesting

such tcu,·e on June 23, 2019.

59. As to the fitlh element. plaintiff had his FMLA interfered with. restrained or denied its exercise

when the Defendants refused to compensate him for holidays while he was on FMLA leave as

required by the Contractual Bargaining Agreement that governs Plaintiffs leave allocations.

60. Based on the foregoing nllcgations. plaintiff states n cause of action for discrimination in Yiolation

of the Family Medical Leave Act ngainst Defendants.

5 
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SECO�D CAUSE OF ACTION 

Retaliation in Viola lion of tlu.• Family i\kdkul Lca\'c Act by Defend.mis 

<i I. Plaintiff repeats cad1 an<l �•,wy allcgation set forth herein in the prl!ccding paragraphs us though 

full) s...:t ltirth ht'rdn. 

h�. "In order 10 make ou1 n prima focic case Joi' n:wliation undcr the l·AILAJ. !a plaimiff] 11111st 

establish that: I) he cxcrdsc<l fights protected under the FML/\: J) hi.' \\.IS (t@lilkd for his 

p(isitinn: 3} he suffered nn adverse employment action: and •I) the adwrsc c1nploymcnl ac1io11 

nn:urrcd under circumstances giving rise to mt inforcncc of retaliatory intent." Poti-11.:a r. < 'i/_1 'ti 

Yr. 365 FJd 165. 168 (2nd Cir. 2004). 

63. As to the lirst clement. plaintiff exercised his rights _protected under lhc Fi'vlLA b:, rcq11csting

FMLA bwc ml June 23, 2019.

6,t As lo the second clement, plaintiff \\,.lS qualified for his position which is evidenced b) the fa1:l 

that he was hired and still working for dcfcn<fant immcdiutcl>· prior 10 plaimiff's request for F�·ll.J\ 

h:an::. 

65. As lo tbl! third clement, plaintiff suffered an adverse when ddcndant's denied his holida) pay.

placed him on unpaid leaw, and foiled to promote him.

66. As lo the fourth clement. this adverse employment action occurred u11(kr circumswnccs giving

rise to an inference of retaliatory intent because of its temporal proximity 10 the protected aclion

and bi:causc of the disciplinary action Lhat was initiated ugainst him when he opposed lhe

intcrforencc with his FMLA !caw.

67. Based on the foregoing allegations, plaintif
f 
states a cause ofaction for retaliation in ,·iolmion of

the Family Medical Leave Act against Dctcnda111s.

6 



Case 1:21-cv-00039 Document 1 Filed 01/08/21 Page 7 of 8 

\\'111-:REFOIH:. i >l.11111iff rc'ipc.:tfull� r qu<?sb thi-_ Court to t'lltcr an OrJc>r: 

:\ \\\arJing Plaintiff l\lst L't1mpc11s,llit111 anJ b ·ndit · in an anwunt lll bc dctcrntint:d 

at tri.tl: 

B. \,1arJ111g i >l.11111iff d.1111.1gc ... liir h1-. cnwtion.11 di..,trt·s · and nth�:r injurks 111 an

am1n1111 w he d 'lL'nnincd at 11 i.d. 

I) I kk11d,111h p.1� I 1l.11111i ff till' cu-,h ,ii thi.., actiun. t11gL·thL·1 ,, ith rcasonabk <1llnrt1t:) s ·

,.__.l., ,111d di hlll '>(111\c'llh: 

I. .\ tkdarator) judgment i11 foH1rof thc Pl,1i111iff:

l11ju11c1i, c rt:licr as this Court dct:111,; just and cquitahk and

( i. Pl,1inti ff to ha, t: ·ud1 othc:r and furthcr rdicf a:,. this ( 'tiun dt:L·nt, j ll'>I and cqu11ahk.

UE IA:"\D FOR .J R\' TRIAL 

Pur:,uant It) Rult: 38(b) Fcd. R. 'i,·. P .. plaintiffht'n:b) demands a tri.ll h� jur) h•r .ill i-,-,uc-.. 

triahk of right h) a jttr) in thi ccn:. 

l)atcd: Januar) _<{. 1021

Re pt:ctrull� submiucJ. 
Plaintiff Ju tin �klli 

. E q . 
• I uomey /or Plai11t(IT
L.m, flicc or Lind) Korn
L:lctric ro,,cr
· 35 \\ ashington. ·1rcct. imh Fl or
IJutfah Nc11 Yori- 1-120'
f'ckpht nc: (716) 856- "676
I at:simik: ( I 6 l "07-8-17:
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l .. ,.:,1TD .T\Trs DI [RICI ("()('RI
\\ I S 11 R\ 1)1, I Rll I 01 I \\ YOIU,

------. ----. - . ---· -. -----. -- ----. -. - ·------- -------------- .. ------:,..:

.l l "'" \11111.

'I I Y OF 01 EA . 'I l'Y F E 
I:\ Y )I \\'ILl.!At-.1 J. All:I.LO. 

anJ Cl llt:r Tl7'1 RICI IARI .'01 . 

( ·0111p/ai11a111. 

FIRE DEPAR I i\lFN I'. 

Re,po11cle1u,·. 
-----------------------------------------------------------------X 

\'ERi FICA TIO:--. 

I ha\' read the atta ·hed · mplaint apti ncd in this muller and find iL tu bt: true t m� 
kncm kJgc. e'\ccpt as tu matter· alkge<l upon information and belief.\\ hich I belie\ e to be true. 

+" /.' 
\\ rn before me un this j_ <la: or]Q"·, 20� 

�� 
1 otary Pub I ic 

8 
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MAYOR WILLIAM J. AIELLO, 

(b) County of Residence of Listed Plaintiff

Cattaraugus 

(c) Attorney's (Finn Name, Address, and Telephone Number) 
LINDY KORN 

LAW OFFICE OF LI.NOY KOR.N, PLLC 

535 WASHINGTON ST 

BUFFALO, NY 14203 

716-856-567 6 

and CHIEF TIM RICHARDSON, 

Attorneys (If Known) 

II. BASIS OF JURISDICTION tPl"ccm,'-X-';nO,,cBo,Only) 111. CITIZENSHIP OF PRINCIPAL PARTIES (Place an "X" in One Box ror Plaimiff 
(For Din'f'Sity Cases Only) 

0 I U.S. Government 
Plaintiff 

IR] 3 Federal Question Citizen of This State 
PTF DEF 

I 0 I 

0 2 U.S. Government 
Defendant 

IV. NATURE OF SUIT

CONTRACT 

0 110 Insurance 
0 120 Marine 
0 130 Miller Act 
0 140 Negotiable lnstrnment 
0 150 Recovery of 

Overpayment 
& Enforcement of 

Judgment 
0 15 I Medicare Act 
0 152 Recovery of 

Defaulted 
Student Loans 

(Exel. Veterans) 
0 I 53 Recovery of 

Overpayment 
of Veteran's Benefits 

0 I 60 Stockholders' Suits 
0 190 Other Contract 
0 195 Contract Product 

Liability 
REAL PROPERTY 

0 21 O Land Condemnation 
0 220 Foreclosure 
0 230 Rent Lease & Ejecunent 
0 240 Torts to Land 
0 245 Tort Product Liability 
0 290 All Other Real Property 

V. ORIGIN 

� I Original 
Proceeding 

(U.S. Govemmenl Nol a Party) 

4 Diversity Citizen of Another State 0 2 0 2 
(Indicate Citizenship of Parties 

in Item Ill) 
Citizen or Subject of a 0 3 3 
Foreign Country 

(Place an "X" i.n One Box Only) 

TORTS FORFEITURE/PENAL TY 

PERSONAL INJURY PERSONAL 0 610 Agriculture 
II JURY 0 620 Other Food & Drug 

0 3 IO Airplane 0 362 Personal Injury- 0 625 Drug Related Seizure 
0 315 Airplane Product Med. Malpractice of Property 21 USC 881 

Liability 0 365 Personal Injury- 0 630 Liquor Laws 
0 320 Assault, Libel & Product Liability 0 640 R.R. & Truck 

Slander 0 368Asbestos Personal 0 650 Airline Regs. 
0 330 Federal Employers' Injury Product 0 660 Occupational 

Liability Liability Safety/Health 
0 340 Marine 0 690 Other 

PERSONAL PROPERTY 

0 345 Marine Product 0 3 70 Otl1er Fraud LABOR 

Liability 0 371 Truth in Lending 0 710 Fair Labor Standards 
350 Motor Vehicle 0 380 Otl1er Personal Act 

0355 Motor Vehicle Property Damage 0 720 Labor/Mgmt. 
Product Liability 0 385 Property Damage Relations 

0 360 Other Personal Product Liability 0 730 Labor/Mgmt. 
Injury Reporting & 

Disclosure Act 
0 740 Railway Lab or Act 

CIVIL RIGHTS PRISONER PETITIONS 0 790 Other Labor Litigation 
0441 Voting 0 510 Motions to Vacate 0 791 Empl. Ret. Inc. 
IR}l42 Employment Sentence Security Act 
0 443 Housing/ Habeas Corpus: 

Accommodations 0 530 General 
0 444 Welfare 0 535 Deatl, Penalty 
0 440 Otl1er Civil 0 540 Mandamus & Otl1er 
Rights 0 550 Civil Rights 

0 555 Prison Condition 
(PLACE AN "X" fN ONE BOX ONLY) 

2 Removed from 0 3 Remanded from 0 4  Reinstated or 0 5 

State Court Appellate Court Reopened 

and One Box for Dcrl'lldant) 

PTF DEF 

Incorporated or Principal Place 0 4 0 4 
of Business in This State 

lncorpora1ed nud Principal Place 0 5 0 5 

of Business in Another State 

Foreign Nation 0 6 0 6 

BANKRUPTCY OTHER STATUTES 
0 422 Appeal 28 USC 158 0 400 State Reapportionment 

0 410 Antitrnst 
0 423 Witl1drawal 0 430 Banks and banking 

28 USC 157 0 450 Commerce/ICC Rates/etc. 
0 460 Deportation 
0 470 Racketeer Lnfluenced and 

PROPERTY Corrnpt Organizations 
RIGHTS 0 8 IO Selective Service 
0 820 Copyrights 0 850 Securities/Commodities/ 
0 830 Patent Exchange 
0 840 Trademark 0 875 Customer Challenge 
SOCIAL SECURITY 12 USC 3410 
0 861 HIA (139 5ft) 0 89 I Agricuhural Acts 
0 862 Black Lung (923) 0 892 Economic Stabilization Act 
0 863 DIWC/DIWW 0 893 Environmental Matters 

(405(g)) 0 894 energy Allocation Act 
0 864 SSID Title XVI 0 895 Freedom of 
0 865 RSI (405(g)) lnfonnation Act 

0 900Appeal of Fee Detennination 
Under Equal Access lo 
Justice 

0 950 Constitutionality of 
State Statutes 

FEDERAL TAX SUITS 
0 890 Other Statutory Actions 

0 870 Taxes (U.S. Plaintiff 
or Defendant) 

0 871 IRS -Third Party 
26 USC 7609 

Transferred from Appeal to District 
Another District Judge from 

(Specify) 0 6 Multidisttict 0 7 Magistrale 
Litigation Judgment 

VI. CA USE OF ACTION (Cite the U.S. Civil S1mme wxtcrwhich you arc liling anti write brief statement of cause. Do nm ci1cjurisdictiQnal srn1u1cs 11nlcssdi\'1.�i1y.) 

FM LA Interference/retaliation under 28 U.S.C. � 1331 
VII. REQUESTED IN O CHECK IF TI-IIS IS A CLASS ACTION 

COl\'IPLAINT: UNDER F.R.CP.23 

VIII. RELATED CASE(S) (S,�insim,,;on,): 

DEMAND $ CHECK YES only if demanded in complaint: 
.JURY DEMAND: � Yes O No 

IF A.NY JUDGE:------ - - ------- DOCK.ETNW.·lBER: _____ _ ___ _ 

" 
, r . ' . 

,i 

. 
-



AO 440 (Rev. 02/09) Summons in a Civil Action 

UNITED STATES DISTRICT COURT
for the 

 Western  District of  New York 

JUSTIN MELFI 
Plaintiff 

v. 

CITY OF OLEAN, CITY OF OLEAN 

FIRE DEPARTMENT, MAYOR 

WILLIAM J. AIELLO, and CHIEF 

TIM RICHARDSON, 

Defendants 

) 
) 
) 
) Civil Action No. 
) 
) 
) 

SUMMONS IN A CIVIL ACTION 

To: (Defendant’s name and address) 

CHIEF TIM RICHARDSON 
101 EAST STATE STREET 
OLEAN, NEW YORK 14760 

A lawsuit has been filed against you. 

Within 20 days after service of this summons on you (not counting the day you received it) — or 60 days if you 
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ. 
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney, whose
name and address are:

LINDY KORN, ESQ. 
LAW OFFICE OF LINDY KORN PLLC 
535 WASHINGTON STREET, NINTH FLOOR 
BUFFALO, NY 14203 

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint. 
You also must file your answer or motion with the court. 

CLERK OF COURT 

Date: 
Signature of Clerk or Deputy Clerk 
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Civil Action No. 

PROOF OF SERVICE 
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (l)) 

This summons for (name of individual and title, if any) 

was received by me on (date) . 

’ I personally served the summons on the individual at (place) 

on (date) ; or 

’ I left the summons at the individual’s residence or usual place of abode with (name) 

, a person of suitable age and discretion who resides there, 

on (date) , and mailed a copy to the individual’s last known address; or 

’ I served the summons on (name of individual) , who is 

designated by law to accept service of process on behalf of (name of organization) 

on (date) ; or 

’ I returned the summons unexecuted because ; or 

’ Other (specify): 

. 

My fees are $ for travel and $ for services, for a total of $ . 

I declare under penalty of perjury that this information is true. 

Date:  
Server’s signature 

Printed name and title 

Server’s address 

Additional information regarding attempted service, etc: 
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