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Opinion

ORDER GRANTING MOTION FOR SUMMARY 
JUDGMENT AND DISMISSING ACTION

This matter is before the court on a Motion for Summary 
Judgment filed by Defendant the United States of 
America ("Government"). [Docket 78]. The 
Government's motion is GRANTED.

BACKGROUND

On or about August 10, 2013, a lightning strike in 
Tooele County, Utah sparked a wildfire (the "Patch 
Springs Fire"). The fire began on lands managed by the 
Bureau of Land Management ("BLM") and, over the 
course of approximately two weeks, burned over 31,000 
acres of federal, state, and private land.

Plaintiff 4Sees, LLC, is a Utah limited liability company 
incorporated and in good standing under the laws of the 
State of Utah ("4Sees"). 4Sees is the owner of real 
property located in Tooele County, Utah, and personal 
property that was damaged or destroyed as a result [*2]  
of the Patch Springs Fire. Plaintiff Jill Thomas is the 
managing member of 4Sees. Ms. Thomas is the owner 
of personal property that was damaged or destroyed as 
a result of the Patch Springs Fire. Plaintiff Jane See is 
the owner of real property located in Tooele County, 
Utah, and personal property that was damaged or 
destroyed as a result of the Patch Springs Fire.

4Sees, Ms. Thomas, and Ms. See (collectively, 
"Plaintiffs") bring this action against the Government 
alleging that the Patch Springs Fire was managed 
negligently and that, as a result, their property was 
damaged or destroyed.

I. Overview of Wildfire Management

The Bureau of Land Management ("BLM"), the agency 
responsible for managing the Patch Springs Fire, 
follows a wide range of management plans, cooperative 
agreements, and best practices guides. Relevant to this 
dispute is the Interagency Standards for Fire and Fire 
Aviation Operations, also known as the "Red Book." The 
Red Book contains guidelines for wildland firefighting 
operations.

As the Red Book addresses, the BLM uses the Incident 
Command System to assist in defining the management 
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structure for wildfire incidents of any size. The Incident 
Command System is a standardized [*3]  emergency 
management system designed to facilitate the 
organization of wildfire emergency responses. Different 
management structures are used based on the 
complexity of the wildfire, which range from the most 
complex fires, Type I, to the least complex fires, Type V.

Chapter 11 of the Red Book, titled Incident Management 
and Response, states that the complexity of a wildfire is 
determined by completing an Incident Complexity 
Analysis ("ICA"). The Red Book provides two sample 
ICAs, one for Type I and II fires and another for Type III, 
IV, and V fires. It also notes that units are free to 
develop their own ICAs to replace the sample form 
provided for Type III, IV, and V fires.

The ICA forms provided in the Red Book are in checklist 
format. They require that the individual completing the 
ICA answer "yes" or "no" questions. Questions address 
fire behavior, firefighter safety concerns, operational and 
organizational limitations, and external considerations 
such as property to be protected and sensitive political 
concerns at play. The sample ICA for Type III, IV, and V 
fires notes that, if the employee completing the ICA has 
answered "yes" to three to five of the analysis 
questions, he should [*4]  consider requesting the next 
level of incident management support.1

Once the complexity of a wildfire has been determined, 
the Red Book further provides "incident characteristics" 
for the different types of fires. For Type III fires, as the 
Patch Springs Fire was initially characterized, the Red 
Book states that the ICA process must be formalized 
and certified with the jurisdictional agency on a daily 
basis. The Red Book further notes that "[i]t is the 
[Incident Commander's] responsibility to continually 
reassess the complexity level of the incident" while 
managing a Type III wildfire.

II. Patch Springs Fire Management

Firefighters from the BLM and Tooele County first 
responded to the Patch Spring Fire on the evening of 
August 10, 2013, and continued suppression efforts 
through August 12, 2013. The following day, Nate 
Hunter, a BLM employee, was named Incident 
Commander ("IC Hunter") of the wildfire, which was 
categorized as a Type III incident at the time. At that 

1 The Type I and II ICA requires a more in-depth analysis of 
the completed checklist.

time, federal and contract firefighters were allocated to 
the Incident Management Team ("IMT"). In addition, 
volunteer fire department resources from the area were 
made available to assist the IMT's suppression efforts.

On the [*5]  evening of August 15, 2013, members of 
the IMT discussed the possibility of conducting a 
burnout operation with local Terra Fire Chief Gerald 
Neil. A burnout is a fire suppression tactic in which a fire 
is intentionally set at the edge of the wildfire in an 
attempt to consume fuel and prevent the wildfire from 
continuing to grow. The IMT decided not to conduct 
burnout operations at that time. Shortly thereafter, 
members of the IMT identified new fire activity and IC 
Hunter authorized burnout operations. For reasons that 
are disputed by the parties, the burnout operations were 
soon terminated by the overnight Incident Commander, 
Robert Newton ("IC Newton").

The following day, on August 16, 2013, another burnout 
operation was commenced under the direction of 
Division Supervisor Martell Gibbons. This operation was 
allegedly intended to prevent the fire from continuing to 
spread south, toward Plaintiffs' property. The burnout 
operation was unsuccessful, however. The Patch 
Springs Fire continued to travel south, eventually 
burning onto Plaintiffs' property and destroying Plaintiffs' 
structures. Plaintiffs now bring suit, alleging that the 
Patch Springs Fire response was negligently 
managed [*6]  and seeking to recover for their damaged 
and destroyed property.

LEGAL STANDARD

Summary judgment is appropriate "if the movant shows 
that there is no genuine dispute as to any material fact 
and the movant is entitled to judgment as a matter of 
law." FED. R. CIV. P. 56(a). In considering whether a 
genuine dispute of material fact exists, the court must 
determine whether a reasonable jury could return a 
verdict for the nonmoving party in the face of all the 
evidence presented. See Anderson v. Liberty Lobby, 
Inc., 477 U.S. 242, 248-49 (1986). The court must 
construe all facts and reasonable inferences in the light 
most favorable to the nonmoving party. See Matsushita 
Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 
587 (1986).

ANALYSIS

Plaintiffs bring a claim of negligence under the Federal 
Tort Claims Act ("FTCA"). The Government contends 

2020 U.S. Dist. LEXIS 168797, *2



Page 3 of 9

that this court lacks subject matter jurisdiction over the 
dispute and moves for summary judgment.

I. FTCA and the Discretionary Function Exception

The FTCA provides that the United States shall be held 
liable in tort "in the same manner and to the same 
extent as a private individual under like circumstances." 
28 U.S.C. § 2674. It thus waives the government's 
sovereign immunity from suit. However, the FTCA also 
contains several exceptions to this waiver of immunity. 
28 U.S.C. § 2680.

Relevant to this dispute is the discretionary function [*7]  
exception, which provides that the government has not 
waived its immunity from claims brought "based upon 
the exercise or performance or the failure to exercise or 
perform a discretionary function or duty on the part of a 
federal agency or an employee of the Government, 
whether or not the discretion involved be abused." 28 
U.S.C. § 2680(a). The Supreme Court has 
characterized the discretionary function exception as the 
"boundary between Congress' willingness to impose tort 
liability upon the United States and its desire to protect 
certain governmental activities from exposure to suit by 
private individuals." United States v. S.A. Empresa de 
Viacao Aerea Rio Grandense (Varig Airlines), 467 U.S. 
797, 808 (1984).

To determine whether the discretionary function 
exception applies to a case brought under the FTCA, 
the Supreme Court in Berkovitz by Berkovitz v. United 
States, 486 U.S. 531 (1988), articulated a two-part test. 
First, the disputed conduct must have been 
discretionary in nature. Berkovitz, 486 U.S. at 536. 
Second, the discretionary conduct must be susceptible 
to policy analysis. Id. at 536-37. "Because the 
discretionary function exception is jurisdictional, the 
burden is on [the plaintiff] to prove that it does not 
apply." Hardscrabble Ranch, L.L.C. v. United States, 
840 F.3d 1216, 1220 (10th Cir. 2016) (citing Elder v. 
United States, 312 F.3d 1172, 1176 (10th Cir. 2002)).

II. Application of the Berkovitz Test to the Patch 
Springs Fire

Plaintiffs assert that the BLM's conduct was not 
discretionary. Alternatively, Plaintiffs contend that [*8]  
the discretionary conduct is not susceptible to policy 
analysis. The court concludes that Plaintiffs have failed 
to meet their burden and demonstrate that the 
discretionary function exception is inapplicable to this 

case.

A. Berkovitz Discretionary Act Prong

Plaintiffs argue that the conduct at issue in this case 
was not discretionary. Under the Berkovitz test, "[the] 
court must first consider whether the action is a matter 
of choice for the acting employee." Berkovitz, 486 U.S. 
at 536. Where a federal statute, regulation, or policy 
mandates certain conduct, the challenged conduct does 
not "involve[] an element of judgment or choice." Id. 
Such conduct thus is not discretionary and does not fall 
within the scope of the discretionary function exception. 
Garcia v. U.S. Air Force, 533 F.3d 1170, 1176 (10th Cir. 
2008) ("Conduct is not discretionary if 'a federal statute, 
regulation, or policy specifically prescribes a course of 
action for an employee to follow. In this event, the 
employee has no rightful option but to adhere to the 
directive.'") (quoting Berkovitz, 486 U.S. at 536).

In order to show that challenged conduct does not meet 
the first prong of the Berkovitz test, Plaintiffs must 
identify a regulation or policy directive that removes the 
exercise of judgment or choice from the government 
actor. [*9]  Berkovitz, 486 U.S. at 536. Here, Plaintiffs 
contend that the IC was obligated to complete an 
Incident Complexity Analysis ("ICA") on a daily basis 
and failed to do so. Second, they argue that the IC was 
obligated to "ensure that suppression operations 
remain[ed] within the scope and capability of the 
existing organization and that span of control [was] 
consistent with established [Incident Command System] 
standards" and failed to do so. But they fail to meet their 
burden under both arguments.

1) Daily Completion of the Incident Complexity Analysis 
("ICA")

To demonstrate that the discretionary function exception 
does not apply, Plaintiffs must show that "a federal 
statute, regulation, or policy specifically prescribes a 
course of action for an employee to follow." Garcia, 533 
F.3d at 1176 (quoting Berkovitz, 486 U.S. at 536). To 
meet this requirement, Plaintiffs argue that the Red 
Book required the IC to formalize and certify an Incident 
Complexity Analysis on a daily basis. This mandatory 
course of action, Plaintiffs argue, removed discretion 
from the IC and thus places this case outside of the 
scope of the discretionary function exception. The court 
disagrees.

a) Dispute Over Whether the IC Complied with the Red 
Book

The court first notes that Plaintiffs have [*10]  misquoted 
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the Red Book in making their argument. While they 
contend that the IC must formalize and certify the ICA 
on a daily basis, the Red Book actually provides that the 
ICA process must be formalized and certified to the 
jurisdictional agency on a daily basis.

The Government argues that Plaintiffs have 
misconstrued the Red Book requirement, asserting that 
Plaintiffs improperly assume that formalizing and 
certifying the ICA process requires the completion of a 
written ICA.2 The Government further contends that IC 
Hunter met this requirement through daily meetings with 
the Assistant Fire Management Officer ("AFMO"), during 
which IC Hunter and the AFMO would discuss the ICA 
factors, including fire behavior, safety, organizational 
needs, issues, values to be protected, and the 
availability of fire-suppression resources. The 
Government represents that the IC would complete a 
written ICA only if he believed that doing so would be 
helpful in supporting a request to elevate the incident to 
a higher level of complexity.

The court concludes that whether IC Hunter complied 
with the Red Book is a disputed fact. For the purposes 
of this motion, the court assumes that the policy at issue 
was not [*11]  complied with.

b) Dispute Over Whether Completion of the ICA Was 
Discretionary

Accepting that the IC failed to fulfill his obligation to 
formalize and certify the ICA process on a daily basis, 
his conduct was discretionary. The Tenth Circuit in 
Hardscrabble Ranch, L.L.C. v. United States, 840 F.3d 
1216 (10th Cir. 2016), addressed a very similar 
situation, concluding that the failure to complete an 
analysis checklist constitutes discretionary conduct.

In Hardscrabble Ranch, a lightning strike ignited a 
wildfire in a remote part of Colorado and the United 
States Forest Service ("USFS") responded. Id. at 1217. 
In the course of the USFS's response, about one 
hundred fifty-four acres of the plaintiff's land were 
burned. Id. at 1218.

The plaintiff sued the USFS and argued that the 
discretionary function exception did not apply to the 
case because the USFS had failed to complete a 

2 The Government also suggests that the Red Book is not 
binding, but does not expound on that argument. Because the 
binding nature of the Red Book is a disputed fact, the court will 
assume that the Red Book guidelines are in fact binding for 
the purposes deciding of this motion.

mandatory decision checklist prior to beginning its 
wildfire response. Id. at 1220. The checklist required 
that the USFS answer a set of questions and a "yes" 
answer to any of the questions would indicate "that the 
appropriate management response should be 
suppression-oriented." Id. at 1219. The plaintiff argued 
that the USFS therefore did not have discretion to fight 
the wildfire until it completed the checklist and received 
a recommended [*12]  course of action. Id. at 1220. To 
support this claim, the plaintiff made two arguments.3

First, the Hardscrabble Ranch plaintiff argued that the 
USFS "did not have discretion as to whether to 
complete the checklist before responding to the fire, yet 
the USFS never completed the mandatory checklist." Id. 
at 1220. The Tenth Circuit rejected this argument, 
concluding "the Checklist itself conferred discretion on 
the USFS decisionmakers." Id. at 1221. The court noted 
that the checklist required that the USFS answer 
questions such as "[i]s there a threat to life, property, or 
public and firefighter safety that cannot be mitigated?" 
and "[a]re potential effects on cultural and natural 
resources outside the range of acceptable effects?" Id. 
at 1219. Answering these questions, the court noted, 
required the weighing of inherently discretionary 
considerations. Id. at 1221. The checklist therefore did 
not "remove USFS employees' choice or judgment 
regarding what measures to take; it did not 'specifically 
prescribe[ ] a course of action for an employee to 
follow.'" Id. at 1221 (quoting Berkovitz, 486 U.S. at 536). 
Thus, the Tenth Circuit rejected the Hardscrabble 
Ranch plaintiff's argument that the completion of the 
mandatory checklist was not discretionary.

Second, the [*13]  Hardscrabble Ranch plaintiff argued 
that "if the checklist had been completed, the answer to 
at least one of the questions would be 'yes.'" Id. at 1220. 
Because the checklist would therefore provide that a 
suppression-oriented management response was 
appropriate, "no discretion would exist from that point on 
about what kind of strategy to pursue." Id. The Tenth 
Circuit similarly rejected this argument, noting that, 
because the completion of the checklist was a 
discretionary action, the USFS would have, at most, 
abused its discretion in answering "no" to any of the 
checklist's questions. Id. at 1221. Such abuse of 
discretion would be protected by the discretionary 

3 The plaintiff in Hardscrabble Ranch also made a third 
argument specific to the Fire Management Plan in that case. 
Because that argument is irrelevant to this case, the court 
does not address it.
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function exception. Id.

The rationale articulated by the Tenth Circuit in 
Hardscrabble Ranch is applicable and binding in this 
case. First, like the Hardscrabble Ranch plaintiff, 
Plaintiffs in this case argue that the completion of the 
ICA was mandatory. The Type III ICA, however, closely 
resembles the checklist at issue in Hardscrabble Ranch. 
The ICA is formatted as a checklist, requiring that the IC 
address whether, for example, the "[c]urrent or predicted 
fire behavior dictates indirect control strategy with large 
amounts of fuel within planned [*14]  perimeter," the 
"[p]erformance of firefighting resources [are] affected by 
cumulative fatigue," command is "unable to properly 
staff air operations," or there are "[s]ensitive political 
concerns, media involvement, or controversial fire 
policy" at issue. Like the checklist in Hardscrabble 
Ranch, an ICA requires the weighing of considerations 
that are inherently discretionary.

Further, a completed ICA does not mandate a particular 
course of action. To the contrary, at the end of the ICA 
is a notation providing that, if three or more of the 
analysis boxes have been checked "yes," the IC should 
"consider requesting the next level of incident 
management support." Thus, even upon completion, the 
ICA merely recommends that the IC consider requesting 
higher incident management support. Plaintiffs' 
argument that the IC's actions were not discretionary 
because he was obligated to complete the ICA fails for 
the same reason that the Hardscrabble Ranch plaintiff's 
argument failed. The allegedly mandatory task did not 
remove discretion. To the contrary, it conferred 
discretion.

Second, like the Hardscrabble Ranch plaintiff, Plaintiffs 
here assert that the IC improperly completed the ICA on 
August [*15]  15, 2013. But as the Tenth Circuit noted in 
Hardscrabble Ranch, answering questions like those on 
the ICA form requires the exercise of discretion. If the IC 
did in fact reach the improper conclusion in the course 
of completing the ICA on August 15, this was at most an 
abuse of discretion. Thus, it is similarly protected by the 
discretionary function exception.

For the foregoing reasons, the IC's alleged failure to 
complete the ICA on a daily basis does not remove his 
conduct from the scope of discretionary function 
exception. Like the checklist in Hardscrabble Ranch, the 
ICA "itself conferred discretion on the [BLM] 
decisionmakers." Id. at 1221. It did not mandate certain 
conduct or leave the government agent "no room for 
choice." United States v. Gaubert, 499 U.S. 315, 324 

(1991). Thus, the ICA did not remove BLM's discretion 
in fighting the Patch Springs Fire.

2) Mandatory Language in the Red Book

Plaintiffs also argue that BLM lacked discretion because 
the Red Book provides that, "when the assessment of 
complexity indicates a higher complexity level, the IC 
must ensure that suppression operations remain within 
the scope and capability of the existing organization and 
that span of control is consistent with established 
[Incident Command System] [*16]  standards." This 
argument is similarly unavailing.

"The existence of some mandatory language does not 
eliminate discretion when the broader goals sought to 
be achieved necessarily involve an element of 
discretion." Hardscrabble Ranch, 840 F.3d at 1222 
(quoting Miller v. United States, 163 F.3d 591, 595 (9th 
Cir. 1998)). The mandatory language upon which 
Plaintiffs rely does not "specifically prescribe[] a course 
of action for an employee to follow." Garcia, 533 F.3d at 
1176. To the contrary, the process of determining 
whether suppression operations are within the scope 
and control of the existing organization is highly 
discretionary.4 Like the ICA, it requires the weighing of 
inherently discretionary policy considerations, such as 
the resources available to the organization, firefighter 
fatigue, the status of the fire, and weather forecasts, 
among other things.

Plaintiffs have failed to identify a statute, regulation, or 
policy mandating that the BLM follow a particular course 
of action or engage in specific suppression tactics. 
Instead, the allegedly mandatory procedures identified 
by Plaintiffs require the exercise of discretion. Thus, 
Plaintiffs have failed to demonstrate that the disputed 
conduct does not meet the first Berkovitz prong.

B. Berkovitz Policy Analysis Prong

"That the [BLM] had discretion [*17]  in how to fight the 
fire is not the end of the matter, for [the court] must still 

4 Plaintiffs also argue that the IC must ensure that the "span of 
control" is consistent with established Incident Command 
System standards and that the IC failed to maintain control 
over the fire, thus violating this provision. As the Government 
points out, this is a misunderstanding of the term "span of 
control," which relates specifically to the supervisory ratio of 
individuals participating in a wildfire fighting operation. 
However, to the extent that Plaintiffs argue that the IC was 
obligated to maintain control over the wildfire, they have 
identified another broad goal, the achievement of which 
requires the exercise of discretion.
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consider whether that judgment is the kind the FTCA 
intended to shield." Hardscrabble Ranch, 840 F.3d at 
1222. Plaintiffs contend that the conduct alleged in this 
case, even if discretionary, is not susceptible to policy 
analysis and that it therefore falls outside of the 
discretionary function exception.

Under the second prong of the Berkovitz test, the court 
"must determine whether that judgment is of the kind 
that the discretionary function exception was designed 
to shield." Berkovitz, 486 U.S. at 536. Congress's desire 
to "prevent judicial second-guessing of legislative and 
administrative decisions grounded in social, economic, 
and political policy through the medium of an action in 
tort" forms the basis of the discretionary function 
exception. Id. at 536-37 (quoting Varig Airlines, 467 U.S. 
at 814). The exception therefore protects "only 
governmental actions and decisions based on 
considerations of public policy." Id. at 537.

In engaging in this inquiry, the court "should not inquire 
into the actual state of mind or decisionmaking process 
of federal officials charged with performing discretionary 
functions." Franklin Sav. Corp. v. United States, 180 
F.3d 1124, 1135 (10th Cir. 1999). To the contrary, the 
focus of the inquiry is on the nature of the actions taken 
and on whether they are [*18]  susceptible to policy 
analysis. Gaubert, 499 U.S. at 325.

Some decisions clearly "cannot be said to be based on 
the purposes that the regulatory regime seeks to 
accomplish." Duke v. Dep't of Agric., 131 F.3d 1407, 
1411 (10th Cir. 1997) (quoting Gaubert, 499 U.S. at 325 
n.7). For example, a government official may be 
obligated to drive while performing his duties, and 
driving clearly requires the exercise of discretion, but 
driving "can hardly be said to be grounded in regulatory 
policy." Id. at 1411 (quoting Gaubert, 499 U.S. at 325 
n.7). Alleged negligent driving is therefore generally not 
protected by the discretionary function exception.

When established governmental policy allows a 
government agent to exercise discretion, however, it 
must be presumed that the agent's acts are grounded in 
policy when exercising that discretion. Gaubert, 499 
U.S. at 324. The burden to allege facts showing that the 
actions were actually not policy-oriented rests with the 
plaintiff. Hardscrabble Ranch, 840 F.3d at 1222.

To meet their obligation under the second prong of the 
Berkovitz test, Plaintiffs assert that the BLM's failure to 
implement wildfire management policies and to prevent 
damage to Plaintiffs' property are not susceptible to 
policy analysis. To illustrate the alleged lack of policy 

considerations underlying the BLM's conduct, Plaintiffs 
identify four actions: (1) the Incident Management 
Team's ("IMT") [*19]  loss of control over the burnouts 
on the night of August 15, 2013; (2) the IMT's decision 
to "ignore the pleas" of Terra Fire Chief Gerald Neil; (3) 
the IC's failure to prepare a daily complexity analysis; 
and (4) the IC's failure to notify Plaintiffs that firefighters 
were conducting burnout operations on their private 
property. The Government, to the contrary, argues that 
its discretionary conduct taken in the course of fighting 
the Patch Springs Fire is all susceptible to policy 
analysis and that Plaintiffs' arguments are nothing more 
than negligence claims.

Plaintiffs' arguments resemble the Hardscrabble Ranch 
plaintiff's arguments. The plaintiff in Hardscrabble 
Ranch asserted that the USFS's conduct was not 
susceptible to policy analysis and identified three 
actions that allegedly could not have been policy-
oriented.5 The Hardscrabble Ranch court noted, 
however, that none of the plaintiff's alleged rebuttals 
"actually addresse[d] the 'focus of the inquiry,' which 'is 
not on the agent's subjective intent in exercising the 
discretion conferred by statute or regulation, but on the 
nature of the actions taken and on whether they are 
susceptible to policy analysis.'" Hardscrabble Ranch, 
840 F.3d at 1222 (quoting Gaubert, 499 U.S. at 325).

The [*20]  nature of the actions taken in the course of 
fighting a wildfire, the Tenth Circuit reasoned, were 
susceptible to policy analysis because "the balancing of 
the needs to protect private property, ensure firefighter 
safety, reduce fuel levels, and encourage natural 
ecological development . . . are precisely the kind of 
social, economic, and political concerns the 
discretionary function exception was designed to shield 
from 'judicial second guessing.'" Hardscrabble Ranch, 
840 F.3d at 1222-23 (quoting Berkovitz, 486 U.S. at 
536-37). Thus, the alleged facts identified by the 
Hardscrabble Ranch plaintiff did not rebut the 
presumption that discretionary actions taken are 
susceptible to policy analysis. The nature of those 
actions meant that they were susceptible to policy 
analysis.

The same argument applies to this case. Plaintiffs have 

5 In particular, they noted that "the USFS did not use the 
Checklist, that the initial decision to not fully suppress the fire 
was made quickly after the fire's discovery, and that the formal 
publication of the decision-making did not appear until two 
days after that initial decision was actually made." 
Hardscrabble Ranch, 840 F.3d at 1222.
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identified four actions that they believe cannot have 
been based in policy. Plaintiffs fail, however, to 
recognize that it is the nature of these actions, which 
were all decisions made in the course of fighting the 
Patch Springs Fire, that determines whether they are 
susceptible to policy analysis. While the Hardscrabble 
Ranch court did not address the specific policy-oriented 
analysis associated with the alleged rebuttals, [*21]  for 
completeness, the court in this case addresses each of 
Plaintiffs' arguments in turn. None of Plaintiffs' 
arguments fulfills the second prong of the Berkovitz 
inquiry.

1) Alleged Loss of Control Over the Burnouts

Plaintiffs first argue that the IC's loss of control over the 
burnout is not susceptible to policy analysis. As the 
Government notes, in making this argument, Plaintiffs 
are merely contending that the burnouts were 
conducted negligently. The decision to conduct burnouts 
and the actual conducting of those burnouts, however, 
are susceptible to policy analysis. They are the exact 
sorts of decisions made while managing a wildfire that 
require the weighing of policy considerations such as 
the need to protect private property, ensure firefighter 
safety, reduce fuel levels, and encourage natural 
ecological development. See Hardscrabble Ranch, 840 
F.2d at 1222. The fact that they were allegedly 
conducted negligently, or that the IC allegedly lost 
control over the burnouts, does not alter the nature of 
the conduct. This argument is thus unavailing.

2) IMT's Decision Not to Follow Gerald Neil's Advice

Second, Plaintiffs rely on the IMT's decision to ignore 
the advice of Terra Fire Chief Gerald Neil, arguing that 
this [*22]  conduct cannot have been policy-oriented. 
Chief Neil believed that the August 16, 2013, burnout 
operations should not be commenced. His suggestion 
was not followed. The nature of this action, to either 
follow or disregard a local fire chief's advice, is 
susceptible to policy analysis.

Decisions regarding the adoption of fire management 
tactics require the weighing of a range of factors and 
policy considerations, including advice from other 
individuals fighting the fire. It is not the court's place to 
decide whether the organization managing a wildfire 
should have listened to one firefighter's advice over 
another. The decision not to follow Chief Neil's advice 
and to instead conduct the burnouts is exactly the sort 
of decision that "the discretionary function exception 
was designed to shield from 'judicial second guessing.'" 
Hardscrabble Ranch, 840 F.3d at 1223. Plaintiffs' 

second argument also does not identify conduct that is 
unsusceptible to policy analysis.

3) Failure to Complete the ICA on a Daily Basis

Third, Plaintiffs assert that the IC's failure to complete 
the ICA on a daily basis was not a policy-oriented 
decision. This argument was considered and rejected by 
the Tenth Circuit in Hardscrabble Ranch, 840 F.3d at 
1222-23.

The plaintiff in Hardscrabble [*23]  Ranch argued that 
the second Berkovitz prong was not met because the 
USFS's failure to complete a mandatory checklist was 
not susceptible to policy analysis. Id. The Tenth Circuit 
concluded, however, that failure to complete the 
checklist was a decision made in the course of fighting 
the Sand Gulch Fire and that the nature of the actions 
taken in the course of fighting a wildfire are "susceptible 
to a policy analysis grounded in social, economic, or 
political concerns." See Hardscrabble Ranch, 840 F.3d 
at 1222.

Like the plaintiff in Hardscrabble Ranch, Plaintiffs in this 
case contend that the IC did not complete the ICA on a 
daily basis in the course of fighting the Patch Springs 
Fire and that this decision is not susceptible to policy 
analysis. But decisions made in the course of fighting 
the Patch Springs Fire are susceptible to policy 
analysis. Id. ("The nature of the USFS actions in fighting 
the Sand Gulch Fire are susceptible to a policy analysis 
grounded in social, economic, or political concerns."). 
Such decisions require "the balancing of the needs to 
protect private property, ensure firefighter safety, reduce 
fuel levels, and encourage natural ecological 
development" and "are precisely the kind of social, 
economic, [*24]  and political concerns the discretionary 
function exception was designed to shield from 'judicial 
second guessing.'" Id. at 1222-23.

Plaintiffs have failed to provide any facts to suggest that 
this action, or lack thereof, is not susceptible to policy 
analysis. Nor have they articulated any explanation for 
why binding Tenth Circuit precedent on this very issue 
does not dictate the conclusion that the failure to 
complete the ICA in the course of fighting the Patch 
Springs Fire is susceptible to policy analysis.6 This 

6 At oral argument, Plaintiffs asserted that Hardscrabble Ranch 
could be distinguished for two reasons. First, they argued that 
the ICA had to be completed daily, while the Hardscrabble 
Ranch checklist was only to be completed once. This minor 
factual difference does not change the court's analysis. 
Whether the government was obligated to complete the form 

2020 U.S. Dist. LEXIS 168797, *20



Page 8 of 9

argument is therefore unavailing.

4) Failure to Warn Plaintiffs Before Setting Backburns

Finally, Plaintiffs contend that the IMT failed to warn 
Plaintiffs prior to conducting backburns near Plaintiffs' 
private property. The decision not to communicate with 
private property owners prior to conducting backburns is 
susceptible to policy analysis.

In the Tenth Circuit, though not all discretionary conduct 
is susceptible to policy analysis, the court must 
"presume that a government agent's discretionary 
actions are grounded in policy, and it is up to the 
challenger to allege facts showing that the actions were 
actually not [*25]  policy-oriented." Hardscrabble Ranch, 
840 F.3d at 1222. Plaintiffs have alleged no such facts. 
Further, the record demonstrates the decision not to 
communicate with private property owners prior to 
setting backburns near their property is susceptible to 
the policy analysis.

First, the record demonstrates that public relations are a 
policy consideration relevant to the management of a 
wildfire. In particular, the Incident Complexity Analysis 
requires the IC to consider a range of public relations 
concerns. For example, the ICAs completed by IC 
Hunter on August 15 and August 16 required that he 
determine whether there were "sensitive political 
concerns, media involvement, or controversial fire 
policy." In deciding whether the reach out to private 
property owners prior to conducting discretionary, 
possibly unpopular, wildfire management tactics, it is 
entirely plausible that the IMT must consider its 
relationship with the public and the media, as well as 
possible political issues relating to the private property 
at risk.

Second, as this court has noted repeatedly, decisions 
made in the course of fighting a wildfire implicate public 
safety. This is true of the decision to notify, or not notify, 

once or every day, the fact remains that the task was 
discretionary and policy-oriented. Second, Plaintiffs appeared 
to argue that the checklist in Hardscrabble Ranch was not 
binding and that the government merely stipulated to its 
binding nature for purposes of the motion. Plaintiffs asserted 
that this case is therefore different. The court sees no reason 
for this alleged factual difference to require, or even permit, 
the court to disregard the binding conclusion reached in 
Hardscrabble Ranch. In both that case and this one, the court 
assumes that the completion of the checklist or ICA was 
mandatory for purposes of the motion. Whether the 
government stipulated to that fact is irrelevant.

private property owners that [*26]  firefighters intend to 
light a backburn near their property. For example, 
private property owners' possible attempts to mitigate 
damage to their property very plausibly create a risk that 
those property owners will be in close proximity to the 
backburning efforts. See Green v. United States, 630 
F.3d 1245, 1252 (9th Cir. 2011) (noting that the property 
owners may have been able to "take measures to 
protect their properties" if they had been notified of the 
plan to light backburns). The IMT's decision not to notify 
private property owners that their property may be 
subject to risk due to the firefighting efforts plausibly 
requires a consideration of these public safety 
measures.

Finally, the management of resources in the course of 
fighting a fire is a policy consideration in deciding 
whether to notify private property owners of the plan to 
light backburns. As the court has noted, 
communications with property owners implicates media 
relations and public safety concerns. The process by 
which these communications are made thus requires an 
allocation of resources to ensure that the 
communications are made in the safest and most 
effective manner possible. It is entirely possible that the 
IMT decided not to allocate any resources to 
communicating [*27]  with private property owners and 
decided that those resources would be better used in 
the actual fighting of the Patch Springs Fire.

In arguing that this conduct is not susceptible to policy 
analysis, Plaintiffs rely exclusively on a Ninth Circuit 
case, Green v. United States, 630 F.3d 1245 (9th Cir. 
2011). In that case, the Ninth Circuit differentiated 
between the decisions made by the USFS in the course 
of fighting a wildfire, which it concluded were 
susceptible to policy analysis, and the USFS's failure to 
contact private property owners, which it concluded was 
not. Id. at 1251-52. But Ninth Circuit precedent is not 
binding on this court. Further, as has been addressed, 
the record in this case suggests that communication 
with private property owners in the course of fighting a 
wildfire implicates the same policy considerations 
relevant to other wildfire management decisions.

The record adequately supports the conclusion that the 
decision not to contact private property owners requires 
the balancing of policy considerations. The record 
shows that public relations, public safety, and resources 
management are all policy considerations recognized by 
the ICA. These policy considerations are implicated by 
the decision to communicate with private property [*28]  
owners prior to lighting backburns near their property.
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The court "need not find evidence in the record that the 
[employees] in this instance considered each of the 
identified policy factors." Johnson v. U.S., Dep't of 
Interior, 949 F.2d 332, 339 (10th Cir. 1991). The 
exception applies in the absence of a conscious 
decision, so long as the decision-making process 
allowed room for the IC to make independent policy 
judgments. Id. The policy considerations articulated in 
the ICA and widely recognized as relevant to wildfire 
management are implicated in the decision to 
communicate wildfire management plans to private 
property owners. Plaintiffs' argument is unavailing.

5) Plaintiffs Have Failed to Rebut the Presumption That 
the Discretionary Conduct Is Policy-Oriented

None of Plaintiffs' four alleged facts demonstrate that 
the disputed conduct is not susceptible to policy 
analysis. "The nature of the [BLM's] actions in fighting 
the [Patch Springs] Fire are susceptible to a policy 
analysis grounded in social, economic, or political 
concerns." Hardscrabble Ranch, 840 F.3d at 1222. 
"Indeed, the balancing of the needs to protect private 
property, ensure firefighter safety, reduce fuel levels, 
and encourage natural ecological development . . . are 
precisely the kind of social, economic, and political [*29]  
concerns the discretionary function exception was 
designed to shield from 'judicial second guessing.'" Id. at 
1222-23 (quoting Berkovitz, 486 U.S. at 536-37).

Plaintiffs do nothing more than cite to out-of-circuit 
precedent and provide the court with a list actions that 
are allegedly not susceptible to policy analysis.7 As the 
court has addressed, however, the conduct upon which 
Plaintiffs rely is susceptible to policy analysis and 
Plaintiffs have alleged no facts to suggest otherwise. 
Plaintiffs have failed to meet their burden and show that 
the discretionary function exception does not apply to 
the BLM's conduct in this case. Thus, Plaintiffs have 

7 At oral argument, Plaintiffs also identified two cases that they 
alleged require this court to hold that the discretionary function 
exception is inapplicable to this dispute, Duke v. Dep't of 
Agriculture, 131 F.3d 1407 (10th Cir. 1997), and Skeet v. 
United States, 2012 WL 12884686, (D.N.M. Jan. 25, 2012). 
Both cases relate to the government's failure to warn of 
potential hazards about which the government was aware or 
had created. The courts in both cases concluded that the 
challenged actions were discretionary, but that they were not 
susceptible to policy analysis. Duke and Skeet do not dictate 
the result in this case. This is not a failure to warn case. More 
importantly, the court has identified policy considerations 
underlying the challenged conduct in this case. Plaintiffs' 
argument is unpersuasive.

failed to establish that this court has subject matter 
jurisdiction over the suit.

CONCLUSION AND ORDER

For the foregoing reasons, Defendant the United States 
of America's motion for summary judgment is 
GRANTED. [Docket 78]. This action is hereby 
DISMISSED.

Signed September 9, 2020

BY THE COURT

/s/ Jill N. Parrish

Jill N. Parrish

United States District Court Judge

End of Document
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