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Erik Strindberg (Utah Bar No. 4154)

Cameron Platt (Utah Bar No. 16548)

STRINDBERG & SCHOLNICK, LLC

675 East 2100 South, Suite 350

Salt Lake City, Utah 84106

Telephone:  (801) 359-4169

Facsimile: (801) 359-4313

email: erik@utahjobjustice.com
cameron@utahjobjustice.com

Attorneys for Plaintiffs

IN THE UNITED STATES DISTRICT COURT
DISTRICT OF UTAH

BRANDON DODGE, JUSTIN PROKORPIS,
TODD JOHNSON, KIYOSHI YOUNG, and
MICHAEL DEGERING,

Plaintiffs,
VS.
UNIFIED FIRE AUTHORITY, MICHAEL
JENSEN, in his individual and official
capacities, and GAYLORD SCOTT, in his
individual and official capacities,

Defendants.

COMPLAINT
AND JURY DEMAND

Case Number: 2:18-cv-00838-BCW

Judge: Brooke C. Wells

Plaintiffs Brandon Dodge (“Dodge”), Justin Prokopis (‘“Prokopis”). Todd Johnson

(“Johnson”). Kiyoshi Young (“Young”), and Michael DeGering (“DeGering”) (Dodge, Prokopis,

Johnson, Young and DeGering collectively referred to as “Plaintiffs”) submit this Complaint and

65B Petition against Unified Fire Authority (“UFA”), Michael Jensen (“Jensen”), and Gaylord

Scott (“Scott”)(UFA, Jensen and Scott will collectively be referred to as the “Defendants™) as

follows:

NATURE OF CASE
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1. Thisis an action for damages and equitable relief, arising under 42 U.S.C. 8§ 1983,
resulting from the Defendants’ actions in depriving the Plaintiffs of Equal Protection of the Law,
as guaranteed under the Fourteenth Amendment. Specifically, Plaintiffs contend that the
Defendants’ conduct in the course of a hiring process that favored relatives of the then current
command staff over non-relatives violated their constitutional rights. This classification —
treating relatives more favorably than non-relatives - is not rationally related to a legitimate
governmental interest. Plaintiffs also bring certain pendant state law claims of intentional
interference with prospective economic rights. Plaintiffs seek prospective injunctive relief, back
and front pay and benefits, damages, penalties, attorneys’ fees, costs and interest.

PARTIES

2. Defendant UFA claims to be Utah’s largest fire agency and provides services to
over 400,000 in nine cities and five townships in Salt Lake and Utah counties.

3. Defendant Jensen was the Fire Chief who headed UFA until he was forced out for
improper and questionable conduct in the summer of 2016.

4. Defendant Scott was the Deputy Chief at UFA, effectively the number two person
reporting to Jensen, until he too was forced out in 2016.

5. Plaintiff Dodge is a resident of Cottonwood Heights, Utah, and applied for a
position as a full-time firefighter with UFA in the spring of 2011. He was not related to Chief
Jensen, Deputy Chief Scott, or to any other UFA chiefs, managers or officials when he applied
for a position.

6. Plaintiff Prokopis is a resident of West Jordan, Utah, and applied for a position as

a full-time firefighter with UFA in the spring of 2011. He was not related to Chief Jensen or
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Deputy Chief Scott when he applied for a position.

7. Plaintiff Johnson is a resident of Riverton, Utah, and applied for a position as a
full-time firefighter with UFA in the spring of 2011. He was not related to Chief Jensen, Deputy
Chief Scott, or to any other UFA chiefs, managers or officials when he applied for a position.

8. Plaintiff Young is a resident of Salt Lake City, Utah, and applied for a position as
a full-time firefighter with UFA in the spring of 2011. He was not related to Chief Jensen,
Deputy Chief Scott, or to any other UFA chiefs, managers or officials when he applied for a
position.

9. Plaintiff DeGering is currently a resident of Pleasant Grove, Utah, and applied for
a position as full-time firefighter with UFA in the spring of 2011. He was not related to Chief
Jensen, Deputy Chief Scott, or to any other UFA chiefs, or officials when he applied for a
position.

JURISDICTION AND VENUE

10.  This Court has jurisdiction over this matter and the Defendants pursuant to 28
U.S.C. 8§ 1331, 1343 and 1367 as the case seeks redress under Federal law and/or are
supplemental to such federal law claims.

11.  Venue is proper pursuant to 29 U.S.C. § 1391 as the complained of conduct
occurred within this district and because UFA maintains its principal place of business in this

district.

LEGAL BACKGROUND

12.  Firefighters hired by an agency in the State of Utah, including UFA, prior to July
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1, 2011, were part of a retirement plan (administered by the Utah Retirement Systems) wherein
they could retire at any age with 20 years of service and receive 50% of their average salary for
their 3 highest years of earning. They were subsequently referred to as Tier | firefighters.

13.  Pursuant to legislation passed by the Utah legislature titled “New Public Safety
and Firefighter Tier 1l Contributory Retirement Act” (U.C.A. 8 49-23-101, et seq.), firefighters
hired on or after July 1, 2011, were referred to as Tier Il Hybrid firefighters and were enrolled in
a much less beneficial retirement plan. While the new plan made several changes to retirement
benefits, most importantly, Tier Il firefighter could not retire (at any age) until they had worked
for 25 years. Additionally, if they retired at that time they would only receive 37.5% of the
average of their 5 highest years of earning.

GENERAL ALLEGATIONS

14. In approximately the early spring of 2011, UFA started a hiring process for new
recruits who would become full-time, regular (i.e. year-round) firefighters. The recruitment for
these new firefighters (“officers”) was published and open to all applicants.

15. However, according to information put out by UFA in May of 2011, applicants
had to be certified as an EMT (Emergency Medical Technician) by the State of Utah before they
would be interviewed by UFA and considered for hiring.

16.  The hiring process required each applicant to first take a written test. For
applicants who scored high enough on the written test, UFA then offered them the opportunity to
sit for an oral examination conducted by a board made up of upper level Chiefs, Battalion Chiefs
and for some interviews, Captains employed by UFA.

17. The written test and oral interview were both scored and the combined scores
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were then used for the purpose of ranking each of the applicant. The written test comprised 30%
of the total score and the oral examination 70%.

18. Based on this ranking, a hiring list was created and for each position being filled,
UFA would forward three names to Defendant Jensen (the so-called rule of “three”). UFA
interpreted this to mean that if, for example, UFA was going to be filling 12 spots or positions,
Defendant Jensen would receive a list of the thirty-six (36) “top” ranked applicants.

19. Defendant Jensen, who was the final decision maker, then had the authority and
discretion to hire any 12 applicants from the list of 36 that had been forwarded to him.

20.  The hiring list was to remain in effect and to be used to fill vacancies at UFA until
May of 2013.

21.  However, because of the change in the retirement plan, those firefighters hired by
UFA prior to July 1, 2011, would be placed in a much more favorable position regarding
retirement benefits as they would be Tier | firefighters.

22. UFA subsequently informed the Plaintiffs that UFA initially would be hiring
between 12 and 16 people.

23. At the time of the hiring announcement, four of the five Plaintiffs were
experienced firefighters and were already working for UFA, albeit in a part-time basis, and
several on its seasonal wildland fire crew?:

a. Dodge was working part-time as both a structural firefighter (a firefighter who

! Employees on UFA’s wildland fire crew were part-time and seasonal, meaning they worked on
an as-needed basis and only during the wild fire season (generally the spring and summer).
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fights structure fires, such as house or office fires) and as a Utah State certified
EMT, and had worked for both Salt Lake County and UFA for some ten years as
a part-time firefighter at Station 108.

b. Prokopis had spent a considerable amount of time completing the Recruit
Candidate Academy at the Utah Fire Rescue Academy and had earned a Utah
State certification as a Firefighter 1 and Firefighter 2. He was also a Utah State
certified EMT

c. Johnson had worked for UFA on its wildland fire crew for several years and was
working as a part time structure firefighter and EMT for UFA, at the time he
applied for a full-time position with UFA. He was also a Utah State certified
EMT

d. Young had also worked for UFA as a seasonal employee on its wildland fire
crew and in fact at the time he applied for a full-time position with UFA was in a
Supervisory position at the wildland fire program. He was also a Utah State
certified EMT.

e. DeGering had also worked for UFA for many years in its wildland fire program
and at the time he applied for a full-time position was also in a Supervisory
position in the wildland program. He was also a Utah State certified EMT.

24.  All five Plaintiffs sat for the written exam and scored well enough to be scheduled
for an oral board examination.
25.  After the Plaintiffs had completed their oral examinations, on or about May 20,

2011, each Plaintiff received an email from the HR representative at UFA, indicating the score
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that they had received on the written and oral exam, and their rank on the hiring list. UFA ranked
the Plaintiffs as follows:

a. Young - #16

b. DeGering - #20

c. Dodge - #21

d. Prokopis - #22

e. Johnson - #33

26.  This email also stated that individuals who ranked high enough would be offered
the opportunity to complete a physical performance test and go through a hiring interview. And
that the physical performance test and interviews would take place between June 13" and June
20" of 2011.

27.  This email also stated that to be on the active hiring list and be considered for an
interview, the applicant had to be “currently certified as an EMT in the state of Utah”. All of the
Plaintiffs met this qualification.

28. In early June 2011, each of the Plaintiffs received another email from the HR
department at UFA stating that they were among the top-ranked candidates and were
“invited to participate in the remaining portions of the selection process,” specifically the
physical performance test followed by an interview.

29. Each Plaintiff took part in and passed the physical performance test on or about
June 17" and sat for a final interview. The final interviews were conducted by two Battalion
Chiefs and an Assistant Chief who, it is believed, then discussed their conclusions with the

Defendant Jensen and possibly Defendant Scott as well.
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30. A few days later, UFA notified each Plaintiff that they had “not been selected for
one of the thirteen available positions . . .” No explanation was given as to why they were not
selected or who had been selected.

31.  The Plaintiffs were perplexed that they had not been chosen as they had
apparently done well on the written and oral exams, were certified as EMTs, were extremely
well qualified and four of the five were already working for UFA, albeit on a part time basis.

32. However, subsequent efforts by the Plaintiffs to determine why they had not been
chosen and/or who had been chosen instead met with no success. UFA refused to give them any
information whatsoever, and simply indicated that they would remain eligible for hire on the
hiring list.

33.  Approximately one year later, UFA notified each of the Plaintiffs that UFA would
be hiring additional firefighters on or about January 1, 2013.

34, Each plaintiff went through the renewed hiring process and subsequently were
hired by UFA at the beginning of 2013. However, because of the date of their hires they were
classified as Tier 11/Hybrid firefighters and as a result were put into the much less favorable
retirement plan.

35.  Even after being hired, the Plaintiffs were unable to determine why others had
been hired instead of them in 2011, or why they had been passed over for hiring in 2011. Any
inquiries that the Plaintiffs made to HR or other command staff were rebuffed and Defendants
repeatedly told that the 2011 hiring process was fair and above board.

36.  Sometime in the later part of 2016, after Defendants Jensen and Scott had been

forced out of their positions at UFA, the State Auditor for Utah performed an audit on “certain



Case 2:18-cv-00838-BCW Document 2 Filed 10/26/18 Page 9 of 17

aspects of the Unified Fire Authority’s (UFA) internal control and compliance for the period of
January 1, 2011 through July 31, 2016 . . .”.

37.  The Audit Report was given to the UFA Board on or about January 17, 2017, and
subsequently became available to the public, including members of Salt Lake County
Firefighters Local 1696, which represented the firefighters, including the Plaintiffs, who worked
at UFA.

38.  Although this Audit Report focused on a number of improprieties in the way
Defendants Jensen and Scott had conducted themselves, it also contained a section addressing
issues during the 2011 hiring process. A copy of that section of the audit is attached as Exhibit A.

39.  Asaresult of this Audit Report, the Plaintiffs learned for the first time that there
were indications that preferential treatment probably had been given to family members during
the hiring process.

40.  The pertinent section of the Audit Report started out by stating that “[i]n June
2011, the son and brother-in-law of the former Chief were hired by UFA. We found departures
from standard hiring practices which were designed to financially benefit the former Chief’s son
and brother-in-law . . .”

41.  The Audit Report then listed those departures:

a. That the Chief had requested that a condensed EMT class be held during 17 days
in June of 2011 so that his son and brother-in-law would meet UFA’s
requirement that all hires be certified as EMTSs;

b. That because of the hasty way the class was organized it was not full which was

counter to past practices as EMT courses had been designed to cover all of
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UFA’s costs. However, UFA personnel were instructed to hold the course
regardless of cost;

c. That UFA generally hired employees at the beginning of a bi-monthly pay
period. However, in this case, UFA hired its June 2011 class on June 27", four
days before the beginning of the pay period, so that the Chief’s son and brother-
in-law would qualify for Tier | retirement benefits; and

d. Finally, that there were indications of “preferential treatment [to family
members] during the interview process in comparison to other candidates,
particularly given the family members’ limited experience” (though no specifics
were given).

42.  After receiving this Audit Report, the Plaintiffs, through Local 1696, contacted
the HR department and again requested information about the hiring process and the hiring list
which had been created in 2011. Although UFA had previously refused to provide this
information, in February of 2011, UFA finally turned over the hiring list to Local 1696 and
Plaintiffs, perhaps because Defendants Jensen and Scott were no longer employed by UFA.

43.  After receiving the list, the Plaintiffs were able to see for the first time who had
been hired and their positions on the list in June of 2011. They then began making inquiries to
determine why those individuals had been hired, if they were related to any management
personnel, and if they were given special treatment.

44.  Based on their inquiries Plaintiffs were able to determine that not only had the son
and son-in-law of Defendant Jensen been hired in June of 2011, but that in total 9 of the 12

applicants offered positions at that time were related to either the Chief, Deputy Chief, an

10
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Assistant Chief, Battalion Chief, or in one case, a Captain in the Department.

45.  Of particular concern was that the son and son-in-law of Defendant Jensen, who
were hired in 2011, had absolutely no experience in fire-fighting, unlike the Plaintiffs. The son of
Defendant Jensen was hired directly out of high school and the son-in-law had been working as a
plumber.

46. In addition, neither the son or son-in-law had been certified as EMTs until they
went through the special EMT class which UFA had offered in June of 2017 at the direction of
Defendant Jensen.

47. Based on these findings the Plaintiffs directed their attorney to serve a Notice of
Claim on UFA. A copy of that Notice, which sets forth potential claims for the tort of intentional
interference with economic advantage and for a claim under Utah R. Civ. P. 65 is attached as
Exhibit B.2

48. UFA, through its attorneys, denied Plaintiffs’ claims in a letter dated November 6,
2017. Interestingly in that denial, UFA acknowledges that “some relatives were hired” in 2011,
but claimed that the hiring of relatives happened every year.

49.  After the Audit Report was published a separate investigation was apparently
undertaken by the Utah Attorney General’s office, which issued its report on or about September
1,2018.

50.  The AG’s report detailed how family members were classified differently and

2 The Notice of Claim did not set forth Plaintiffs’ Constitutional claim as it is not necessary to
include that in a Notice of Claim.

11
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treated more favorably than non-family members during the hiring process in an effort to hire as
many family members as possible before July 1, 2011.

51.  The AG’s report set forth how the favorable treatment given to family members
distorted the hiring process. One area of favorable treatment was the holding of a special EMT
training course to allow Defendant Jensen’s son and son-in-law to become EMT certified and
therefore eligible for hire prior to July 1, 2011. As detailed in the AG’s report, not only did UFA
hold the special course but it also:

a. Ran the course full-time, instead of part-time, so that it would be completed prior
to the interviews in June. UFA had never before run a full-time class and has
never done again;

b. Gave family members discounts from the normal tuition and allowed them to pay
for the class after the class began (while other attendants were required to pay up
front);

c. Allowed Defendant Jensen’s son to miss class hours without reporting his
absences, although to qualify for Utah State certification as an EMT a certain
number of hours of training were required (a number which was not met by
Defendant Jensen’s son);

d. Changed scores of family members in exchange for favorable treatment of an
examiner’s son in a different course; and

e. Made special arrangements to have the testing done immediately following the
completion of the class, again so the participants would qualify for the

interviews.

12
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52.  In addition to holding the special EMT class, the AG’s report also confirmed that
UFA had deviated from its standard hiring practice of starting new hires at the beginning of a bi-
monthly pay period by having this new group, which predominately was made up of family
members, start working on June 27, 2011. This enabled them to qualify for the Tier 1 retirement.

53.  The AG’s report also uncovered rumors of a “Study Guide” being given to family
members to prepare for the initial written test. As detailed in the report:

a. A copy of the initial written test was given to Defendant Scott, despite there
being a security agreement with the test company; and

b. A request by Human Resources to change to a different test was denied by
Defendants Scott and Jensen.

54.  The AG’s report also explained how family members received preferential
treatment during the oral board examinations, which accounted for 70% of the ranking score.
This allowed the family members to receive artificially high rankings on the hiring list. As
detailed in the report, this preferential treatment included:

a. Manipulation of the oral scores of family members to make them higher than
appropriate;

b. Changing scores (upward) of family members after they had been submitted by
the examiners;

c. Telling examiners that family members were to be given “5’s” which was the
highest score;

d. Removing one examiner from the panel, and latter disciplining him, when he

refused to give family members 5’s.

13
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55.  Finally, and in addition, Plaintiffs now have also been told that some family
members received special training which allowed them to successfully pass the physical
performance exam.

56.  As determined in the AG’s report, Defendants’ policy of classifying and treating
family members and relatives of management personnel more favorable than non-family
members resulted in the hiring of family members although in some cases they were substandard
and had a low level of aptitude than Plaintiffs.

FIRST CAUSE OF ACTION

(Violation of Plaintiffs’ Equal Protection Rights under the Fourteenth Amendment)

57.  Plaintiffs incorporate the factual allegations contained in the paragraphs above as
if fully set forth herein.

58.  Atall times relevant hereto, Defendants Jensen and Scott acted under color of
state law and had final policy making authority for UFA when the complained of acts occurred.

59.  Asdiscussed above, during the 2011 hiring process Defendants intentionally
classified and treated applicants who were family members and relatives of the command staff
much more favorably than non-family member applicants.

60.  This favorable treatment included the intentional distortion and manipulation of
the hiring process by, among other things, providing written tests to family members (before the
exam) and giving them the highest grades during the oral exam, even if such grades were not
warranted.

61.  This preferential treatment of family members created a mechanism whereby

those family member applicants could be hired prior to the July 1, 2011, the cutoff date for Tier |

14
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firefighters, thereby ensuring that those family members would receive significantly better
retirement benefits than those hired at a later date.

62.  The actions of the Defendants in classifying applicants by familial status, and
giving favorable treatment to family members, deprived Plaintiffs and other non-family member
applicants of the guarantees of the Equal Protection Clause of the Fourteenth Amendment to the
United States Constitution, and thereby violates their rights protected by that provision.

63.  Defendants’ classification and treatment of applicants according to family status
was irrational and not related to, nor did it serve, any legitimate governmental interest and
therefore was unconstitutional.

64.  Additionally, Defendants’ conduct violated clearly established constitutional
rights of equal protection of which a reasonable person should have known.

65.  Because the Defendants have violated Plaintiffs’ equal protection rights, which
violation has significantly injured the Plaintiffs, Plaintiffs are entitled to relief, including
damages and injunctive relief, pursuant to 42 U.S.C. § 1983.

66. In addition, Plaintiffs are entitled to compensatory damages, as well as punitive
damages against Defendants Jensen and Scott inasmuch as they either acted with evil motive or
intent, or with reckless indifference to the federally protected rights of the Plaintiffs.

SECOND CAUSE OF ACTION

(Intentional Interference with Prospective Economic Relations)
67.  Plaintiff incorporates the facts contained in the paragraphs above as if fully set
forth herein.

68.  As set forth above, Defendants intentionally interfered with Plaintiffs’ potential

15
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economic relations by manipulating the 2011 hiring process so that family members were hired
over the more qualified Plaintiffs and other non-family members.

69.  Defendants acted with improper means as their actions violated Plaintiffs’
constitutional rights, Utah law prohibiting nepotism in public employment, and those Utah
statutes which required ethical conduct on the part of public officials.

70.  Defendants’ actions have significantly damaged Plaintiffs by forcing them into a
much less favorable retirement plan, and Plaintiffs are entitled to recover for their losses.

71. In addition, because Defendants Jensen and Scott acted willfully and fraudulently,
they are not immune from suit and are also liable for the damages they caused Plaintiffs.

72.  Plaintiffs are also entitled to an award of punitive damages against Defendants
Jensen and Scott inasmuch as they acted either willfully and maliciously, or with knowing and
reckless indifference and disregard toward the rights of Plaintiffs.

THIRD CAUSE OF ACTION
(Equitable Relief under Rule 65)

73.  Plaintiff incorporates the facts contained in the paragraphs above as if fully set
forth herein.

74. If the Court determines that Plaintiffs have no other plain, speedy or adequate
remedy or cause of action, Plaintiffs are still entitled to extraordinary relief under Utah Rules of
Civil Procedure, Rule 65B(d)(2) inasmuch as the Defendants manipulated the 2011 hiring
process to prevent Plaintiffs from being timely hired as Tier I firefighters.

75.  The Plaintiffs have been injured by the capricious and arbitrary conduct of the

Defendants and are entitled to the relief set forth in the prayer for relief.

16
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JURY DEMAND

76. Plaintiffs, by and through counsel of record, hereby demand a trial by jury of any
issue triable of right by jury.

PRAYER FOR RELIEF

WHEREFORE, the Plaintiffs pray for judgment against Defendant as follows:

1. For an order and judgment against Defendants for lost back pay, lost retirement
benefits and reimbursement for Plaintiffs’ other pecuniary losses;

2. For an order giving Plaintiffs seniority rights based on a hire date of June 27,
2011,

3. For compensatory damages to compensate Plaintiffs for their emotional distress,
loss of enjoyment of life, and other non-pecuniary losses, in amounts to be established at trial;

4. For Plaintiffs’ reasonable attorneys’ fees and costs;

5. For entrance of an order prohibiting UFA from treating applicants or employees
more favorably than others based on their familial status;

6. For such prospective injunctive relief and damages as is necessary to eliminate

and prevent Defendants’ unconstitutional conduct and to make Plaintiff whole; and

7. For such further and other relief the Court deems appropriate.

DATED this 26" day of October, 2018
STRINDBERG & SCHOLNICK, LLC

[s/ Erik Strindberg
Erik Strindberg
Cameron Platt
Attorneys for Plaintiffs

17
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EXHIBIT A
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UNIFIED FIRE AUTHORITY
For the Period January 1, 2011 through July 31, 2016

FORMER CHIEF STEERED UFA PERSONNEL AND RESOURCES, PROVIDING
PREFERENTIAL TRAINING PRIOR TO HIRING OF FAMILY MEMBERS

In June 2011, the son and brother-in-law of the former Chief were hired by UFA. We found
departures ﬁom standard hiring practices which were de31gned to financially benefit the former
Chief’s son and brother-m—law, as follows:

e UFA requues its firefighters to complete an EMT couise “before their hire date. According
to senior staff, the former Chief was unaware of this requirement and only learned of it
when his son, who had not yet taken an EMT course, applied. According to senior staff,
the former Chief requested to have this requirement changed and when told this would
delay the hiring process, the former Chief instead ordered a condensed EMT course. The
condensed EMT course was completed in 17 days, while all other courses took over 53
days. The former Chief’s son and brother-in-law were the only students of that EMT

“course who were hxred in the June 201 1 class.

¢ Due to the hasty manner in whlch the EMT course was organized, the class was not full.
Typically the course is designed to recover UFA’s cost. In regards to this class, UFA -
personnel were instructed to offer the course regardless of the cost.

e UFA typically hires employees at the beginning of a bi-monthly pay period. However, .
~ UFA hired its June 2011 rectuit class on June 27", four days before the beginning of a pay
period, to allow these recruits to qualify for the Utah Retirement Systems” (URS)

generous Tier I retirement plan. Employees hired after July 1, 2011 qualify for a Tier II
retirement plan that provides a reduced retirement benefit from Tier I. This shift in hiring
practices financially benefitted the former Chief’s son and brother-in-law.

¢ We found indications of preferential treatment during the interview process in comparison
to other candidates, particularly given the family members’ limited experience.

Recommendations: -

We recommend:

e The Board analyze the costs of the condensed course and, if the course resulted in
excess costs, recover those costs from the former Chief. ' : :

o 'Future chiefs do not hire family mémbersI and avoid engaging in activities which
provide preferential treatment for family members.

FORMER CHIEF.AND FORMER DEPUTY CHIEF MAY HAVE VIOLATED
NEPOTISM LAW '

The former Chlef had two sons, two brothers-in-law, and a cousin Workmg under his dlrect
supervision (within his chain of command) and the former Deputy Chief had three nephews
working under his direct supervision. The former Chief is ultimately responsible for the
appointment of all UFA personnel. Exhibit K, 6.d of the Cooperative Agreement creating UFA,
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UNIFIED FIRE AUTHORITY
For the Period January 1,2011 through July 31, 2016
states that, “The Fire Chlef shall be respon51ble to ... make final selections for appointments and
promotlons ' : : o

Utah Code 52-3-1(2) states that:

No public officer may employ, appoint, or vote for or recommend the appointment of a
relative in or to any position or employment, when the salary, wages, pay, or: '

compensation of the appointee will be paid from public funds and the appointee wzll be
directly supervised by a relative... .

Utah Code 52-3-1(1) defines relative as:

a father, mother, husband, wife, son, daughter, sister, brother, grandfather, grandmother,
uncle, aunt, nephew, niece, grandson, granddaughter, first cousin, mother-in-law, father-
in-law, brother-in-law, sister-in-law, son-in-law, or daughter—in—law

The former Chief and former Deputy Chief may have violated the nepotism law

Recommendatlons

We recommend the Board:
e Monitor compliarnce'with State nepotism laws.

¢ Refer potential violations of State nepotism laws to law enforcement for possible
criminal investigation.

FORMER CHIEF AND FORMER DEPUTY CHIEF BILLED UFA FOR BASEBALL
SPRING TRAINING JUNKET

The former Chief, former Deputy Chief, and other personnel went to Phoenix, Arizona at the
invitation of a former and future contractor and a Phoenix-based architectural firm. The stated
business purpose was to visit fire stations and review architectural designs; the itinerary provided
by the contractor showed the trip consisted of only one day s worth of business activities, UFA
could not provide us with any other information documenting the business purpose of the trip.

A day trip, resulting in no ) hotel stays, would have been reasonable given the business, itinerary.
However, the former Chief and former Deputy Chief sought reimbursement for travel to Phoenix
from March 4, 2013 to March 10, 2013. It appeared the primary purpose of the trip was to attend
baseball sprmg training. The itinerary was as follows:

Date Daily Itinerary

March 4 | Travel Day

March 5 Personal Day, Spring Training Baseball
March 6 UFA Business, Visiting Fire Stations
March 7 Personal Day

March § Personal Day, Spring’ Tralnmg Baseball
March 9 Personal Day

March 10 Travel Day
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EXHIBIT B
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RS

@aﬁ’mmﬁsmmm & SCHOLNICK, LL.C
v  }” employment and labor law

September 5, 2017
Sent via certified mail

Sheldon Stewart
Unified Fire Authority, Board Chair
12879 § 2200 W Riverton, UT 84065-6759

Bryan Roberts

Unified Fire Authority, Chief Legal Officer
3380 South 900 West

Salt Lake City, Utah 84119

Re: NOTICE OF CLAIM pursuant to Utah Code Ann. § 63G-7-401

Dear Mr. Stewart:

The purpose of this letter is to provide a Notice of Claim against Unified Fire
Authority ("UFA"), Michael Jensen (former UFA Chief), and Gaylord Scott (former
UFA Deputy Chief) pursuant to the Governmental Immunity Act of Utah, Utah Code
Ann. § 63G-7-401 et seq. UFA and the named officials are liable for intentionally and
negligently interfering with Kiyoshi Young’s (“Mr. Young”), Michael DeGering’s (“Mr,
DeGering”),Brandon Dodge’s (“Mr. Dodge™), Justin Prokopis’s (“Mr. Prokopis™), and
Todd Johnson’s (Mt, Johnson”) collectively (“Claimants™) economic interests during the
UFA firefighter hiring process that took place starting in 2011 and continuing through
2013 ( 201113 hiring process”). '

STATEMENT OF FACTS

By way of background, the Claimants were already experienced firefighters at the
time they applied for full time employment with UFA during the 2011-13 hiring process.
Mr. Young had been working for UFA for many years as a seasonal wildland firefighter,
and at the time of the 2011-13 hiring process was a supervisor within that program. Mr.
DeGering was also an expetienced wildland firefighter and had worked for UFA in that
capacity for many years. At the time of his application he was also a supervisor within
the wildland fire program. Mr, Dodge worked part-time as a structural firefighter/EMT

UTAH \g!j/?\ y

: IDAHO
801.359.4169 (T) * 801.359.4313 (F) . ,
675 E 21008 * Sulte 350 208,336.1788 (T) * 208.287.3708 (F)

sait Lake Clty, UT 84106 802 W, Bannock St, ¢ Sulte 308

Bolse, ID 83702
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for ten years for both Salt Lake County and for UFA, and at the time of his application
was actually assigned and working at UFA’s Brighton station, Finally, Mr. Johnson had
been working for UFA as a seasonal wildland firefighter and was part-time as a structural
firefightet/EMT.

In the spring of 2011, UFA started a hiring process for new recruits. This process
involved a written test, a physical test and an oral interview. Based on the results of
those three components UFA then created a hiring list. The evidence strongly suggests
that the list was seriously and intentionally flawed in that applicants who were related to
fire department “managers” (i.e., chiefs, assistant chiefs, battalion chiefs and captains)
were given preference during the hiring process and received a higher numerical ranking
than they had carned or which reflected their experience. During the 2011 hiring process
it was widely “rumored” that relatives would automatically receive the maximum number
of points for their interview, regardless of how they performed. This rumor is born out at
least in part by the fact that several of the “relatives” were very young — just out of high
school and/or had no firefighting experience, but yet were ranked in the top 20 on the list.

In comparison, notwithstanding their experience and ongoing employment with
UFA, the Claimants were ranked much lower than many of the less qualified relatives,
Specifically, the Claimants placed on the list ag follows: Mr. Young - #16, Mr. DeGering
- #20, and Mr, Dodge # - 21, Mr, Prokopis - # 22, and Mr. Johnson - # 33, Proof that the
ranking process was corrupted is ultimately contingent upon reviewing all of the
documents associated with the 2011 hiring process and therefore it is requested that UFA
take all steps necessary to find and preserve such records. However, even if the ranking
process was not tainted, there is sufficient evidence showing that the rest of the hiring
process was manipulated.

Unified Fire Authority Policy 3150 governed the filling of job vacancies. For new
hires, as was the case here, subsection 3.1.2.1 allowed the Merit System Coordinator to
designate 3 candidates for each available opening:

If the vacancy(ies) is for an entry-level firefighter position, the top three
ranking individuals for each available opening (three times the number of
openings) shall be certified.
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The Chief was then allowed to make his selections from those applicants who had
been certified. On June 27, 2011, UFA hired 12 firefighters from the hiring list,
According to Policy 3150, Section 3.1.2.1, this meant that the top 36 applicants would be
certified and given to the Chief. Presumably this occurred; but what happened next shows
how the hiring process was corrupted. Rather than hire the most qualified highest scoring
individuals, the Chief skipped highly qualified individuals, including the claimants listed
above, and chose a total of ten sons, brothers, and nephews of management level
employees at UFA. At least four of these “legacy” hires had no experience as firefighters,
including the Chief’s own son who was one of those hired, The abuse of the Chief’s
discretion is apparent when looking at the ranking of those “legacy” hires — specifically,
nos. 3,4,6,7,8, 11, 14, 18, 34 and 36. If in fact the Chief had been hiring based on
merit which would have been reflected in the ranking, as opposed to familial
relationships, there is simply no way he would have chosen anyone past no. 14, which
takes into account that several individuals dropped out of the process. Although they
accepted positions and started training both candidates 8 and 11 resigned and made
statement that they had not wanted to be firefighters but were encouraged by their
relatives in UFA leadership to hire on before the pension system changed. Although Mr,
Young ranked above at least three of the legacy applicants, and the other claimants cach.
ranked above at least two of the legacy applicants, the department chose not to hire any |
of them. In fact, UFA did not offer a position to any of the claimants despite hiring four
applicants ranked below them on the hiring list.

There is no question, moreover, that the Claimants were qualified to be hired by
UFA, as virtually all of them had been working at least part time for UFA. Additionally,
the Claimants were allowed to remain on the hiring list until January 16, 2013 when UFA
hired a second group of firefighters, which included the Claimants,

Further corruption in the hiring process occurred in another way, At the time of
the 2011 hiring process UFA required that applicants be certified as EMT’s before being
hired. Historically, the applicant was responsible for obtaining the required EMT
certification on their own time and at their own expense or in the course of part-time
employment with UFA, In this case, UFA delayed the final phase of hiring (oral
interviews) and scheduled and conducted a special in-house EMT certification class from
June 6, 2011 through June 24, 2011 in order to qualify the legacy applicants who were
not certified as EMTs become certified as EMTs prior to the job offer made on June 27,
2011, Specifically candidates 7 and 34 who are both related to Chief Jensen. This in-
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house EMT course had no precedent and was offered only to those individuals who were
to be hired a few days after the class ended.

The June 27, 2011 hire date is significant because the Utah Retirement System for
firefighters changed on July 1, 2011, just four days later. Firefighters hired before July 1,
2011 are eligible to retire after 20 years and receive a retirement payment of 50% of their
highest three years base pay. But firefighters hired after July 1, 2011 are only eligible to
retire after 25 years at which time they would receive a tetirement payment of 37.5% of
the highest three years base pay. Because the claimants were not hired in June of 2011 as
they would have been but for the intentionally subverted hiring process, they have been -
relegated to this second-tier retirement plan,

While the claimants initially suspected that the 201 1hiring process was not on the
up and up, they had no evidence that the process had been intentionally manipulated.
However, in late 2016, Utah’s State Auditor John Dougall was asked to audit the UFA
after complaints of improper bonuses and other financial mismanagement surfaced. The
audit ultimately encompassed the time period of January 1, 2011 through July 31,2016
and was completed on January 17, 2017,

The audit identified potential criminal conduct of Chief Jensen and Deputy Chief
Scott under Utah’s public officer ethics laws and nepotism laws. The audit recommended
and referred information obtained by the audit to law enforcement for investigation,
Based on the audit, Claimants learned that 9 of the 12 firefighters hired by UFA on June
27,2011, were close relatives or {riends of UFA officers and administrators. Notably,
three of the four applicants hired by UFA in June 2011 ranked below the Claimants on
the hiring list, had political connections with the state government or were relatives of
UFA administrators, This audit also strongly questioned the veracity of the 2011-13
hiring process although it did not indicate how the process should be rectified. In any
event, as a result of the audit, the claimants learned for the first time, that they should
have been hired in 2011 and not in 2013,

NATURE OF CLAIM ASSERTED

If this matter is not resolved to Claimants’ satisfaction, they intend to bring an
action in court alleging that the firefighter hiring process from 2011 to 2013 was
conducted in violation of Utah law and the UFA Merit System process and thereby
harmed the Claimants economic interests. The Claimants intend to file a state tort claim
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for intentional and negligent interference with economic advantage and for extraordinary
relief under Civil Procedure Rule 65(b).

Utah courts recognize the tort of intentional interference with economic advantage
when a plaintiff can show “(1) that the defendant intentionally interfered with the
plaintiff's existing or potential economic relations, (2) by improper means, (3) causing
injury to the plaintiff.” Eldridge v. Johndrow, 2015 UT 21, § 70, 345 P.3d 553, 565
(internal punctuation omitted).

Here, UFA improperly excluded the Claimants from being hired as firefighters
during the June 2011 hiring. The Claimants had an economic interest in being hired by
UFA as firefighters according to the approved hiring process. The Claimants qualified for
the position and were ranked on the hiring list. Based on the audit, Chief Jensen and
Deputy Chief Scott improperly manipulated the 2011-13 hiring process to give
preference to close relatives in the hiring process in violation of Utah’s nepotism laws,
Violation of a statute, such as Utah’s nepotism or ethics statute prohibiting conduct,
qualifies as an improper means of economic interference. Additionally, because Chief
Jensen’s and Scott’s acted either willfully or fraudulently, they are not immune from suit
under U,C,A., §63-7-202(3)(c)(i). Finally, the Claimants suffered financial harm from
delayed employment and also from receiving lower retirement benefits.

Utah courts also recognize a cause of action “[wlhere no other plain, speedy and
adequate remedy is available.” Utah R. Civ. P. 65. Specifically, the Rule provides that
“relief may be granted . . .where a person . . . unlawfully holds or exercises a public
office.” Id. at 65(¢)(2). Here, Claimants assert that UFA’s officers unlawfully exercised
their public office by showing preference to family members in the hiring process.

Based on the above, the Claimants have a viable cause of action under state tort
law and for extraordinary relief.

DAMAGES

As aresult of UFA’s actions, the Claimants have suffered lost wages and, most
significantly, suffered retirement plan losses. The total amount of damages cannot be
calculated at this time due to the nature of the damages and because the damages are
ongoing, The Claimants damages fall in three main categories: loss from delayed hiring,
loss from decreased retirement plan, and loss from extended work requirement.
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First, the Claimants were not hired into paid positions in 2011 based on their
individual ranking on UFA’s hiring list and suffered lost wages and benefits from June
27,2011 to January 16, 2013 when they were eventually hired by UFA., The loss during
this time period is estimated as $55,114 in base pay for each claimant, In addition, there
would the value of lost benefits which we are not able to calculate at this point

Second, when finally hired by UFA, the Claimants were only eligible for the Tier
II Utah Public Safety Retirement system which started on July 1, 2011. This retirement
system requires more years worked for a lower retirement benefit, Thus, damages require
a calculation of the value of a retirement benefit of working 20 years @ 2.5% ea./yr. vs.
25 years @ 1.5% ealyr times the average life expectancy of each claimant, If this claim
is not favorably resolved we will hire an accountant/actuary to accurately calculate these
figures.

Third, the damage calculation must include the value of actually recetving
retirement payments at 20 years as compared to continuing to work for an additional 5
years. The loss of those “early” benefits would be calculated based on the monthly
retirement benefit for each claimant for 60 months,

Again, we will calculate damages for all three categories if this matter moves
forward. It is Claimants” intention to file suit against UFA and its officers, if this Notice
of Claim is denied. All communications on this matter should be directed to the
undersigned,

Sincerely,

STRINDBERG & SCHOLNICK

Erik Strindberg

ce! Clients
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