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UNITED STATES DISTRICT COURT

DISTRICT OF MAINE

NORMAN E. WEBB, )

Plaintiff, ))
V. ; 1:14-cv-00246-JCN
TOWN OF ORONO, ))

Defendant ))

MEMORANDUM ! OF DECISION ON
DEFENDANT’S MOTION FOR SUMMARY JUDGMENT

In this action, Plaintiff Norman Webb allegéhat Defendant Town of Orono unlawfully
terminated his employment. More specificallyaiRtiff maintains that Defendant terminated his
employment because of his aged physical disability, and becaihe filed an administrative
discrimination claim.

The matter is before the Court on DefendaiMtstion for Summary Judgment. (Motion,
ECF No. 33.) Through its main, Defendant contends that tlezord does not support any of
Plaintiff's claims. Following a review of the record, and after consideration of the parties’
arguments, the Court grants in pand denies in part the motion.

BACKGROUND

Plaintiff Norman Webb workd for the Defendant from August 1983 to June 14, 2012.

(Pl.’s Statement of AdditionaMaterial Facts (PSAMF) 1 4$.) On his last day of work for

Defendant, Plaintiff was 61 years of agéd. {| 50.) At the end of his employment, Plaintiff was

! Pursuant to 28 U.S.C. § 636(c), the parties have comksenkave United States Magistrate Judge John C. Nivison
conduct all proceedings in thisse, including trial, and to order entry of judgment.

2 Citation to Plaintiff's Statement gfdditional Material Facts is meant ioclude a citation to Defendant’s Reply
Statement of Material Facts (ECF No. 40).
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serving as Chief of the Fire Department in adence with a written contract that provided for a
term of December 21, 2009, through December 31, 20427 6.)

Defendant’s Town Manager, Sophia Wilsong&e working in that capacity on April 1,
2011. (Def.’s Statement of Material Facts (DSMF) § Because Ms. Wilson believed that the
Defendant’s Town Council hired her to be a “tiston” manager, she was involved in the day-to-
day operations of the Town, worked closely with tlepartment heads, held the department heads
accountable for the responsibilities of theiositions, and tried to stay informed about
developments in all of the departmentkl. { 2.)

In April 2011, after some emergency medisalvice records werdetermined to be
missing, Plaintiff was notified that “notice of counseling” by which notice Ms. Wilson informed
Plaintiff that he must review the Fire partment’s HIPPA policies and proceduretd. { 12.¥
Ms. Wilson subsequently authorized Plaintiff taq# a lock on the administrge wing of the Fire
Station, provided that he always informed hed ghe police chief of the current code to ensure
that they could access the Fire Statiolal.) (

In or around January 2012, witle term of Plaintiff's employent agreement set to expire
in approximately 11 months, Ms. Wilson met wRlaintiff, and asked i how much longer he
planned to work as Fire @f. Plaintiff advised that he wanted to work until he was 66 years old.
(Id. § 6.) Ms. Wilson maintains that she did kabw Plaintiff's age at that time, and asked

Plaintiff about his plans for ¢hpurpose of succession plannindd. {[ 7.) She did not mention

3 Citation to Defendant’s Statement of tdaal Facts is meant to include a citation to Plaintiff’'s Responsive Statement
of Material Facts (ECF No. 35-2).

4 Defendant has a graduated or progressive disciplinary palitsisting of (1) an oral warning; (2) a written warning;
(3) suspension; and (4) terminationd. { 78.)



succession planning in her meeting with Plairttiffd.) During the meeting, when it was obvious
that Plaintiff was having difficulty walking, MaVilson asked Plaintiff laout his difficulty, and
he informed her that he neededhave his knees replacedd.{ 8.) Plaintiffs condition did not
render him unable to perform his job and he d@altisfy the physical gelirements of the annual
physical. (PSAMF 1 54 —55.) In April 2012, withay were walking together, Ms. Wilson said
to Plaintiff, “You're walking kind of ough, your knees must be in bad shapéd’ 1 56.)

On May 26, 2012, Police Sergeant Wilcox reportieat one of the Fire Department’'s
employees acted inappropriately while responding to an automobile accident on the Main Street
bridge (the bridge indent). (DSMF 1 9.) MsWVilson met with Plaintiff and Police Chief Gary
Duquette to discuss the bridge imhent, and she instructed Plafhto conduct an investigation.

(Id. 1 10; PSAMF { 58.) Plaintiff learned of thedge incident five minutegrior to the meeting.
(PSAMF { 60.) At the bridge @ndent, six police officers and two firefighters were present.
Following the meeting, Plaintiff received repditsm the other firefighter EMT who was on the
scene, and from the employee under investigaktaintiff provided copies of the reports to Ms.
Wilson and Chief DuquetteId § 61.)

On or about June 4, 2012, after an evemrggeting with the Town Council, Ms. Wilson
attempted to enter the Fire Station, but condtlaccess the station because her code for the key
panel lock was no longer valid.ld( T 11.) On June 5, Plaintiff and Ms. Wilson met for their
regular weekly meeting, and Ms. Wilson asked Plaintiff the reason for her inability to access with
the code the administrative mg of the Fire Station.ld. T 14.) Plaintiff dvised that he changed

the code on June 1, without informing Ms. WilsanChief Duquette, becaeihe did not believe

5 Plaintiff states that Ms. Wilson never discussed with him who might be achodzk to replace him as fire chief.
(PSAMF 19 67 — 68.)



that probation and parole shoui@ able to access and use the conference room in the Fire
Department’s administrative wingld( 1 15.)

At the same meeting, Ms. Wilson asked Pl#firtbout his investigation into the bridge
incident. Plaintiff reported that he hatt found any wrongdoing on balf of the Fire
Department’s employees, that he believed theP&liepartment personnel should have intervened
if there was an issue, and that he had not prepared a written report regarding the investigation.
(DSMF 1 16.) At the time, Plaintiff had obtaingtdtements from the two EMTs at the scene, and
had asked the medical director and the fire abli€dld Town to reviewthe EMS run sheets; they
had reported nothing amiés(id. 1 17.)

On June 6, Plaintiff met with Ms. Wilsom@ a human resources consultant. Ms. Wilson
explained her concerns about Plaintiff's work performanadding her concerns about conduct
that she believed amounted to insubordinatidd. §( 18.f Ms. Wilson never provided Plaintiff
with any written disciplinary actioother than with respect toetidIPPA matter. (PSAMF Y 69.)

Ms. Wilson also did not raiseng issues regarding the operatiointhe Fire Department.id.
72.)
Ms. Wilson specifically discussed Plaintiffiefusal to work cooperatively with Police

Chief Duquette, and his deroggt@omments about the policeg#tment to Sergeant Wilcox as

6 Ms. Wilson had not requested a written report.

7 Plaintiff asserts that his investigatiovas “still ongoing” (Webb Affidavit § 8nd that he was “actively investigating
the circumstances” (PSAMF 1 63) when his employment teaminated. However, at his deposition, Plaintiff
testified that he reported to Ms. Wilson that ierfd no wrongdoing. (Webb Deposition at 53:14-18.)

8 In his affidavit, Plaintiff assertetthat Ms. Wilson’s complaints about his performance were limited to his decision
to change the access code without notifyiegand the fact that he did not gltng well with the police chief. (Webb
Affidavit  6.)



part of his investigation of ¢hbridge incident. (DSMF { 18.)Chief Duquette is several years
younger than Plaintiff. (PSAMF § 109.) Becaube day before Plaintiff spoke with Sergeant
Wilcox, Ms. Wilson met with Plaintiff and Chi&uquette to emphasize that it was important for
them to work together in connection with thedge incident, Ms. Wilsomnterpreted Plaintiff’s
derogatory remarks as defiant of larective to work collaborative8f (DSMF { 20.) Plaintiff
and Ms. Wilson also discussed Plaintiff's unilateralisien to change the ¢& on the Fire Station,
including her belief that his ions constituted ingordination. Duringhe discussion, Ms.
Wilson learned that Plaintiff still had notvgin the new code to the police chield. { 21.)

At the conclusion of the June 6 meeting, M3lsbh directed Plaintiffo develop a concrete
plan to restore her confidence in hisility to lead the Fire Departmetit. (Id. 1 23.) Plaintiff
committed to work on his relationship with the pelichief, talk with Ms. Wilson more often, and
provide Ms. Wilson with more details about theeHDepartment’s operations and any issues that
he might have to address within the Fire Departmddit. {(24.) Ms. Wilson and the consultant
informed Plaintiff that he needed to providesific, quantifiable steps that could be evaluated,
and that broad statements about illidefl goals were n@acceptable.ld. T 25.) At the conclusion
of the meeting, Plaintiff understood that Ms. Wild@d given him a list of nters that he needed
to work on, that his job was in jeopardy, and tsla¢ wanted to meet the next day, June 7, to

discuss his concrete pland.(f 26.) Ms. Wilson asked Plaintiff provide specific ways that he

° Plaintiff's deposition testimony reflecthat Sergeant Wilcox informed Malilson that when Plaintiff spoke with
Sergeant Wilcox about the bridge incident, Plaintiff discussed the actions or inactions of police personnel at the scene.
(Webb Dep. at 39, PagelD # 115.)

10 Plaintiff asserts that he tried to work with the police chief, but that Chief Duquette resisted his efforts and would
cancel training sessions he had set up. (PSAMF { 65.)

11 Ms. Wilson did not provide Plaintiff with any written direa; Plaintiff also states that to his recollection he did
not fail to follow any of Ms. Wilson'sral directives. (PSAMF { 66.)



planned to change.Id( { 29.) Plaintiff maintains that he “had no idea what Ms. Wilson was
looking for” and “had no idea what was wronghet than the access coded his discord with
the police chief. (PSAMF § 73.)

On June 7, Ms. Wilson met with Plaintiff &fford him an opportunity to present his
specific plan to restore her confidence in hidighio lead the Fire Department. (DSMF § 27.)
Plaintiff appeared at the mté®y with some notes, but heddnot present a written plaa. When
Ms. Wilson asked him for the specific measures liggplanned to implement, Plaintiff said that
he was going to work on his relationship with the police chief and talk with Ms. Wilson more
often. (d. § 28.) Ms. Wilson told Plaintiff that shwould think about the situation over the
upcoming weekend, and that they webuteet again the following weekld({ 31.)

On June 12, Plaintiff and Ms. Wilson tfer their regular weekly meeting.ld( 1 32.)
According to Ms. Wilson, they discussed the stati®laintiff's investigtion into the bridge
incident. (d.)*®* Ms. Wilson informed Plaintiff that hiseport that the Fir®epartment did not
engage in any wrongdoing and that the mattes wimsed did not constitute a sufficient
investigative report.Id. 1 33.) At the end of the meeting, M¥ilson told Plaintiff that the human
resources consultant was out of town, but thathihee of them would neéagain on June 141d(
136.)

When Plaintiff asked about the possible ounteoof the meeting, Ms. Wilson said that

Plaintiff could potentially remain employeahder an agreement providing him with a final

12 plaintiff states that Ms. Wilson did not ask for a written plan. (Plaintiff's Responsive Statement of Material Facts
27). The transcript of Plaintiff's deposition reflects that Plaintiff testified that he had @ptavis. Wilson did not

ask him for it. (Webb Dep. at 71:13-17.) When asked whether he had left the meeting the daybeiogethey

would meet the next day to discuss his concrete written Plamtiff responded, “I gues®. | don't really know. |

don't really understand your questionfd.(at 72:12-23.)

13 Plaintiff offers a qualification that he “does not recali$cussing the bridge incident. (Plaintiffs Responsive
Statement of Material Facts .32



opportunity to address th&sues of concern, or Plaintiff coldé separated from his employment.
(Id. 137.) As Plaintiff left the meeting on June b2, knew that his employment might end at the
June 14 meeting.Id. 7 38.)

On June 13, Ms. Wilson consulted with the Té&sattorney, and she had a draft separation
agreement prepared for use at the timgewith Plaintiff the following day. Id.  39.) Plaintiff,
through counsel, filed a complaint allegimtyscrimination with tle Maine Human Rights
Commission (MHRC) and the Equal Employm@mgportunity Commissio(EEOC) on June 13.
(Id. 1 40.) Ms. Wilson receiveal copy of Plaintif's MHRC/EEOComplaint on June 14, shortly
before the meeting that she had scheduled Rlaimtiff and the human seurces consultantld(
141)

At the June 14 meeting, Ms. Wilson was gatisfied with the information provided by
Plaintiff because in her view, ltkd not present her with a specifitan to restore her confidence
in his ability to leadhe Fire Department.ld. 1 44.) Ms. Wilson provide Plaintiff with a copy
of his employment agreement and asked him t@ve Section 2.C., a provision that authorizes
the termination of employment without causéhwthe payment of foumonths’ salary. I¢. T 45.)
Ms. Wilson told Plaintiff that while she believékere were adequatgounds to terminate his
employment for cause, given his years of servio the Town, she wanted to terminate his
employment agreement without caysursuant to Section 2.Cld(Y 46.) Ms. Wilson also gave
Plaintiff a draft separation agreement, whiclogmsed that Plaintiff aceive six months of
severance pay in exchange for a voluntarygrestion; Plaintiff rejeted the proposal.ld. § 47.)
Ms. Wilson then terminated Plaintiff's emplmgnt with Defendant, citing the “without cause”

provision of his employment agreemenid. (] 48.)



The prior town manager had given Plainptisitive evaluations, and Plaintiff had never
received a negative evaluation as fire chief in 6 years. (Plaintiff's Statement of Additional
Material Facts § 80.) Plaiffts attendance was outstandingdaunder his leadership, the Fire
Department was typically under budgeid. §] 94.)

Beginning in January 2012, seven of Defendadé€partment heads had either resigned
from their employment or had thedmployment terminated. (PSAMF  76.)The age of the
work force is a factor in the way healtlsurance rates for Defendant are determinédl. 1(88.)
Defendant’s experience rating became a factor in health insurance rates as of January 2012 when
it reached 60 employeesld(f 89.) Annie Brown, Defendantieeasurer/tax collector and a 37-
year employee, and Ms. Wilson discussed the T®wealth insurance rates and reviewed the
quarterly printout of claims from MMA, but mer discussed taking any measures to reduce the
rates. [d. 1 90.)

Ms. Wilson hired a finance diceor, Matt Currier, who wathen approximately 26 years
old. Ms. Wilson also designated Mr. @ar as Ms. Brown’s supervisorld(  95.) Previously,
Ms. Brown had never had a supervisor other tharaisistant Town Manager. Robert St. Louis,
who was in his mid-40s, replaced Plaintiff as fire chiéd. § 100.)

SUMMARY JUDGMENT STANDARD

“The court shall grant summajudgment if the movanth®ws that there is no genuine
dispute as to any material factchthe movant is entitleid judgment as a matter of law.” Fed. R.
Civ. P.56(a). “After the moving party has preserevidence in support of its motion for summary
judgment, ‘the burden shifts to the nonmoving partith respect to each issue on which he has

the burden of proof, to demonstathat a trier of fact reasdnig could find in his favor.

4 Ms. Wilson became town manager in April 2011. Some of the other employees suggest that age was a factor in
their separation from employment. (Plaintiff a&ment of Additional Mat&@l Facts 11 91, 111.)

8



Woodward v. Emulex Corpr14 F.3d 632, 637 (16€1r. 2013) (quotingiodgens v. Gen. Dynamics
Corp., 144 F.3d 151, 158 (1st Cir.1998)).

The Court reviews the factuaaord in the light most favorlbto the non-moving party,
resolving evidentiary conflictand drawing reasonable inferendaasthe non-movant’s favor.
Hannon v. Beard645 F.3d 45, 47-48 (1st Cir. 2011). letGourt’s review ofhe record reveals
evidence sufficient to support findings in fawarthe non-moving party on one or more of his
claims, a trial-worthy controversy exists, and sumymadgment must be denied to the extent a
claim is supported by the record. Wpported claims are pperly dismissed.Celotex Corp. v.
Catrett 477 U.S. 317, 323-24 (1986) (“One of thénpipal purposes of the summary judgment
rule is to isolate and sipose of factually unsupported claims or defenses.”).

DISCUSSION

Plaintiff asserts three claimbased on violations of the Maine Human Rights Act and the
Age Discrimination in Employment Act: age diggination (Count 1), dishility discrimination
(Count Il), and retgation (Count I11)¥* Defendant argues that the record evidence does not and
cannot support Plaiiff's claims.

A. Age Discrimination

To prove wrongful termination based on adpaintiff must showthat age was the
“determinative factor” in Defendant’s terminatioaaision; that but for his age, he would not have
been fired. Del Valle-Santana v. Servicios Legales De Puerto Rico, Inc. F.3d ___, No. 14-
2057, 2015 WL 6143389, at *2 (1strCOct. 20, 2015) (citingrreeman v. Package Mach. Co.,

865 F.2d 1331, 1335 (1st Cir. 1988)). Absent directasgd of discriminatoriias, and the record

15 As this Court has previously observed, Maine and federal discrimination claims are ordirsduifitel using the
same standardsk.g, Donahue v. Clair Car Connection, In&.36 F. Supp. 2d 294, 315 (D. Me. 2010) (addressing
claims under the MHRA and the ADEA) (citifthair v. New Page Corp708 F. Supp. 2d 57, 63 n.4 (D. Me. 2010)).
Neither party suggests that the circumstances ot#isie warrant a departure from the ordinary approach.
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in this case lacks any such evidence, the Cappties the familiar burden-shifting framework to
evaluate circumstantial evidence of discrimination in the summary judgment colotefditing
McDonnell Douglas Corp. v. Greedll U.S. 792, 802 — 805 (1973)).

The burden-shifting analysis begins with an assessment as to whether Plaintiff has
presented a prima facie case of discriminatiorprifa facie case of agiscrimination consists
of evidence that Plaintiff (1) was at least y@ars of age; (2) met the employer’s legitimate
performance expectations; (3) was terminated (4) was replaced by a younger person or was
terminated under circumstances suggesthat age was not a neutral facttd. If the Plaintiff
satisfies the prima facie requirements, a rebwgtabésumption of discrimination arises and the
burden shifts to Defendant to articulate atiegate, nondiscriminatory reason for its termination
decision. Id. In the event that Defendant demonstsathrough record evidence a legitimate,
nondiscriminatory basis for the emgment decision, the burden retsiito Plaintiff to show that
Defendant’s explanation is a pretextdahat age was a determinative factiaf.

Defendant argues that Plaintifas not established a prima facie case because Plaintiff has
not proved that he performed his job satisfalgtorThe prima facie analysis, however, does not
require an assessment of the relative meritshefparties’ arguments. Instead, the analysis
contemplates a basic inquiry as to whether Plaintiff has satisfied the minimal elements of an age
discrimination claim.Rathbun v. Autozone, In@61 F.3d 62, 71 (1st Cir. 2004) (describing the
prima facie standard as a “modest showinggpata-Matos v. Reckitt & Colman, In&77 F.3d
40, 44 (1st Cir. 2002) (describing teandard as a “low standard”).

In support of his claim, Plairitihas presented evidence (1atle was more than 40 years
old (i.e., 61), (2) that he sdiisd Defendant’s performance reggmnents (e.g., nearly 30 years of

positive employment evaluations), (3) that Defendamhinated his employment, and (4) that he

10



was replaced by a younger person at or around awime@ other employees of an advanced age
left Defendant’s employ, but neintirely voluntarily. Plaintifthus has presented a prima facie
case of age discrimination.

Defendant, however, has articulated a tlewte, nondiscriminatory basis for the
termination of Plaintiff's employné. In particular, Plaintiff's alleged failure (a) to comply with
certain reasonable requests of the Town Manager (e.g., advise the Town Manager if the access
code to the Fire Department is changed)tg¢hphvestigate thoroughly drobjectively the bridge
incident, and (c) to develop a specific plan for improvement, if proven, would constitute a
legitimate, nondiscriminatory basis to end Pldiistiemployment. Plaintiff, therefore, must
present evidence that would suppofinding that Defendant’s stateglasons are a pretext for age
discrimination.

Plaintiff can show pretext by demonstratinggaknesses, implausibilities, inconsistencies,
incoherencies, or contradictions” in the nondiscriminatory reasons offered by Defendant that are
sufficient to permit a factfinder to conclude tBatfendant’s decision to terminate his employment
was not for the stated reason and thatrtkal reason was discriminatory bigSoto-Feliciano v.

Villa Cofresi Hotels, In¢.779 F.3d 19, 29 (1st Cir. 2015) (quoti@®pmez—Gonzalez v. Rural
Opportunities, Inc.626 F.3d 654, 662 — 63 (1st Cir. 201@ge alsdRay v. Ropes & Gray LLP
799 F.3d 99, 113 (1st Cir. 2015). Plaintiff can alsly on comparator evidence suggesting his
termination involved disparate treatment, i.e., tithers similarly situated to him in all relevant
respects were treated differentijth respect to the relevarddts and circumstances advanced by
Defendant in support of its termination decisioRay, 799 F.3d at 114. “Deviation from
established policy or practice” carsalreinforce a pretext showin@rennan v. GTE Gov't Sys.

Corp., 150 F.3d 21, 29 (1st Cir. 1998&ge alstAcevedo-Parrilla v. Novartis Ex-Lax, In®96

11



F.3d 128, 143 (1st Cir. 2012). Whassessing pretext, the Courtshoonsider “the total package
of proof” presented by PlaintiffBenoit v. Tech. Mfg. Corp331 F.3d 166, 174 (1st Cir. 2003).

In essence, Defendant maintains that it had cause to terminate Plaintiff's employment, but
nevertheless chose to terminate his employmehbwitcause based on his years of service. While
a fact finder could conclude thBefendant terminated Plaintiéf'employment for lawful reasons,

a fact finder could also reasonalgionclude that Defendés stated reasons are a pretext for age
discrimination. The record evidence reflectatthfter nearly 30 yearof positive employment
evaluations, within less than six months M§. Wilson’s discussion ith Plaintiff about his
retirement plans, during whichstiussion Plaintiff expressed a desire to work an additional five
years until he was 66, Ms. Wilson began a serigaa#tings to discuss performance issues that
resulted in the termination of Plaintiffemployment and his replacement with a younger
individual.

The general concern about a potential ags Bimong other employees, which concern is
supported by the testimony of specific experienakethe employees, alssupports Plaintiff’s
contention that Defendant’s stated reasons aretexrfor age discrimination. For instance, Paul
Wintle, a 25-year employee who supervised ritenagement and operation of the wastewater
treatment plan, reported that at weekly staffetings, employees “near or older than 60 were
treated much less favorably than the younger sestédf,” and that on one occasion, a member of
the senior staff left the meeting “in tears daghe way she had been treated by [Ms.] Wilson.”
(Id. 119 111, 112))

In addition, although Ms. Wilson maintainsathPlaintiff was insubordinate, she never

instituted formal disciplinary proceedings piescribed by Defendant’s policy. Similarly, the
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record lacks any evidence thag gherformance of the Fire Depa#dnt personnel was deficient, or
that the operations of the Department warbstandard under Plaintiff's leadership.

Furthermore, while Ms. Wilson expressed greaicern about Plaintiff's ability to work
with the police chief, according to this recoather than in one meeting regarding the bridge
incident, Ms. Wilson did not addse with the police chief the neelimprove the relationship. A
fact finder could intepret her failure to address the issug@ater length with the police chief,
who was several years younger tHlaintiff, to suggest that éhrelationship issue was not as
significant as she maintains and was taysetext for age discrimination.

In short, Plaintiff has presented evidencattin the context of summary judgment is
sufficient to support the conclusion that Defemtka stated reasons for the termination of
Plaintiffs employmentwere a pretext for age discriminati. Whether Defendant terminated
Plaintiffs employment for lawful reasons, whether the termination constitutes unlawful age
discrimination is an issue for tlfi@ct finder’'s consideration.

B. Disability Discrimination

Plaintiff's disability discrimnation claim is subject to treame burden-shifting approach
that applied to his age discrin@tion claim. To establish a prima facie case for disability
discrimination, Plaintiff must demmstrate that he (1) was disabled within the meaning of the
Americans with Disabilities Act or the MHRA; (2) was qualified to perform the essential functions
of his job with or without a reasonable accommodgtand (3) was dischargadwhole or in part
because of his disabilityJones v. Nationwide Life Ins. C696 F.3d 78, 87 (1st Cir. 2012).

Although Plaintiff has presentexidence to support his claimathhe is disabled due to
his knee condition, and that he was qualified togrerfthe essential functions of the job with or

without a reasonable accommodation, the evidence to support hisntomtthat he was

13



discharged in whole or part besauof his disability is lackingln fact, other than Ms. Wilson’s
brief observations about Plaint$fobvious difficulty walking, the record lacks any evidence that
Ms. Wilson considered Plaintiff's knee condition lte an impediment to Plaintiff's ability to
perform his job, or that Plaifiitis knee condition influenced MaVilson’s decision to terminate
Plaintiff's employment.

While the standard for showing pranfacie discrimination is “low,Zapata-Matos 277
F.3d at 44, the standard requires some evidepoa which a rational fact finder could conclude
that Plaintiff's employment was terminated thg result of his disalty. Ms. Wilson’s two
references to Plaintiff's comttbn simply do not satisfy theausation element necessary to
establish a prima facie case. Indeed, givenl#élck of evidence of a causal link between Ms.
Wilson’s rather benign statements, to find on tieisord that Plaintiff has made a prima facie
showing of disability discrimirtgon, the Court would in essea have to ignore the causation
element and conclude that it was sufficient foaiiiff to prove that he was disabled and his
employment was terminated. In short, with@my other evidence that reasonably could be
construed to suggest that PilEif’'s knee condition influenced Ms. Wilson’s employment decision,
Plaintiff has failed to establish a prima facie cHs# he “was discharged ... in whole or part
because of his disability.Jones 696 F.3d at 87.

Even if the evidence could be construed to establish a prima facie case for disability
discrimination, Ms. Wilson’s two comments wouldt be sufficient to prove that Defendant’s
stated reasons for the termination of Plaintifisiployment constitute pretext for disability
discrimination. In the pretext analysis, “the miéite burden” is on the &htiff to persuade the
trier of fact that he was treatedfdrently because of his disabilitZapata-Matos277 F.3d at 45

(quotingThomas v. Eastman Kodak Cb83 F.3d 38, 56 (1st Cir. 2002)). “This burden is often

14



broken into two separatasks. The plaintiff must presesfficient evidence to show both that
‘[Defendant’s] articulated reasonrffierminating his employment] is a pretext’ and that ‘the true
reason is discriminatory.”Thomas v. Eastman Kodak Cb83 F.3d at 56 (quotirigdo v. Tomes

54 F.3d 9, 13 (1st Cir. 1995)). While, as explaimethe context of Plaiiff's age discrimination

claim, Plaintiff has presented evidence to suppisrtcontention that theedision to terminate his
employment might have been a pretext, he has presented no reliable evidence from which a fact
finder could conclude that Plaintiff’'s disability influenced Msils&n’s decision making process.

That is, Ms. Wilson’s two references to Pldirdi difficulty walking areinsufficient to support a

finding by a rational fact finder that Plaintiff's diaéity was a true reason for the termination of
Plaintiff's employment.Id.

Perhaps recognizing that more is necessasgtisfy his burden to prove a prima facie case
or to prove the stated reasons for terminati@naapretext for disability discrimination, Plaintiff
cites Ms. Wilson’s treatment of Paul Wintle upos return from shouldesurgery. According to
Mr. Wintle, when he questioned Ms. Wilson’s micromanagement of him upon his return to work,
Ms. Wilson replied, “you haven’t been hereove been out with your shoulder injuryJd(
115.) Plaintiff contends that Ms. Wilson’s comment reflects aidigtatory animus. (Pl. Opp. at
13-14.)

Plaintiff's argument fails. First, to the extent that Plaintiff contends that Ms. Wilson’s
treatment of Mr. Wintle reflects a discriminatagimus toward employees with a disability, the
record does not establish that Mr. Wintle in faaffered from a disability. In addition, while Ms.
Wilson’s statement could be construed to reféeconcern that Mr. Wintle had missed time from
work, Plaintiff has presented noidence that he has missed &pected to miss time from work

as the result of his knee condition. More impottarRlaintiff has offered no evidence that Ms.
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Wilson was concerned about the pbggy that Plaintff would be absent from work due to his
knee condition. Accordingly, Plaintiff's relianan Ms. Wilson’s treatment of Mr. Wintle in
connection with Mr. Wintle’s return to work asidence of Ms. Wilson’general discriminatory
animus toward employees with a digay is unavailing.

Plaintiff, therefore, must rely on Ms. \&bn’s two statements regarding Plaintiff's
difficulty walking to support his pretext argumenSimply stated, just as the statements are
insufficient to support a prima faccase of disability discrimitian, the statements do not support
Plaintiff's claim that Defendant’s stated reasons for the termination of Plaintiff's employment are
a pretext for disability discrimination.

C. Retaliation

Plaintiff's retaliation claim is also &ject to the burden-shifting frameworklesnick v.
Gen. Elec. C0.950 F.2d 816, 827 (1st Cir. 1991). Thara facie showing requires evidence (1)
that Plaintiff engaged in conductgtected under thADEA or the MHRAZ® (2) that he was
thereafter subjected to an adverse employraetibn, and (3) that a asal connection existed
between the protéed conduct and thedverse actionMesnick v. Gen. Elec. G®50 F.2d 816,
827 (1st Cir. 1991). Liability for retaliation mde established even ife record would not
support a claim of discriminatiorid.

Plaintiff has presented evidence (1) that he gadan a protected activity (i.e., filing of a
discrimination complaint), (2) that he was suhsently terminated from his employment, and (3)

that his employment was terminated the day diéefiled his discrimination complaint. A close

16 The ADEA provides in pertinent part: “It shall be wafal for an employer to discriminate against any of his
employees or applicants for employment ... because such individual ... has opposed any practice wfatibyunla
this section, or because such individuahas made a charge ... under this td@p 29 U.S.C. § 623(d). The MHRA
has a similar prohibition. 5 M.R.S. § 4633(1).
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temporal relationship between tphetected activity ad the alleged adversenduct will satisfy

the causation element of the prima facie burddariani—Colén v. Dep't of Homeland Se611

F.3d 216, 224 (1st Cir.2007) (“We conclude ttiad ‘temporal proximity’ between appellant’s
allegations of discrimination in June 2002 and his termination in August 2002 is sufficient to meet
the relatively light burden of establishing a prima facie case of retaliation.”). That is, “[w]here the
evidence shows only that the dg@on-maker knew of the complaint’s protected conduct at the
time the adverse employment action was takawusation may be inferred from a very close
temporal relationship between the progecactivity and tb adverse action.Velazquez-Ortiz v.
Vilsack 657 F.3d 64, 72 (1st Cir. 2011) (citi@ark Cnty. Sch. Dist. v. Breedes32 U.S. 268,

273 — 74;Calero-Cerezo v. U.S. Dep'’t of Justi@b5 F.3d 6, 25 (1st Cir. 2004)). Plaintiff has
thus established a prima facie case for retaliation.

As explained above, Defendant has presenéeord evidence to support the conclusion
that Defendant terminated Plaintiff's employment for legitimate, nondiscriminatory reasons, and
Plaintiff has presented evidence to support terd@nation that Defendant terminated his
employment for other than the stated reasadriee issue is whether tleidence could support a
finding that the other reason waslaast in part the fact th&laintiff fled a discrimination
complaint.

Based on Plaintiff's report of the June 18ating between Plaintiff and Ms. Wilson, when
the meeting concluded, Plaintiff’'s continuedmayment with Defendant was dependent upon the
discussion at the June 14 meeting. Neversiselds. Wilson appeared at the meeting with a
separation agreement for Plaintiff, and did nffora Plaintiff the option to continue in his
employment. The only intervening event was thedg of Plaintiff's discrimination complaint.

Given the very close proximity between thén§ of the complaint and the termination of
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Plaintiff's employment, given that Ms. Wilson was aware of the filing at some point before she
met with Plaintiff to discuss kiemployment, and given that, cary to Plaintif's understanding
at the conclusion of the June fr#eeting, Plaintiff's continu employment wa not a possible
option when he met with Ms. Wilson on June fif,summary judgment purposes, Plaintiff has
presented sufficient evidence to support his cditerthat the statedeasons are pretext for
Defendant’s unlawful retaliain. Whether Defendant termiedt Plaintiff's employment for
lawful reasons or as the result of Plaintifileny of an administrative discrimination complaint is
thus an issue for the fact findér.
CONCLUSION

Based on the foregoing analysis, the Caynants Defendant’s motion for summary
judgment on Count Il of Plaintiff’s complaint (disility discrimination), and denies Defendant’s
motion for summary judgment on Counts | (aligcrimination) and Il (retaliation’

s/ John C. Nivison
U.S. Magistrate Judge

Dated this 25th day of November, 2015.

17 Defendant maintains that the evidence establishedPthattiff manipulated the process by filing his charge of
discrimination immediately before a meeting at which he knew he might be terminated.n(8dfion.5.) Defendant
also argues that because Ms. Wilsoepared the separation agreement betfoeeJune 14 meeting, and before she
received any notice of Plaintiff's chger of discrimination, the recordrmaot support Plaintiff's claim. Iq. at 17.)
The facts upon which Defendant relies to support its arguraeatdisputed and, therefore, are properly left for the
fact finder to evaluate.

8 Through its motion, Defendant also sought to limit the damages that Plaintiff could recover famgest The
scope of damages that Plaintiff could potentially recover is an issue that will be decided at trial.
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