STATE OF RHODE ISLAND SUPERIOR COURT
PROVIDENCE, SC

ATTORNEY GENERAL PETER F. KILMARTIN,
IN HIS OFFICIAL CAPACITY,
PLAINTIFF,
C.A.NO.: P.C. 14-
V.

MANVILLE FIRE DEPARTMENT/DISTRICT
DEFENDANT.

COMPLAINT

I. INTRODUCTION

Attorney General Peter F. Kilmartin (“Attorney General”), acting in his official
capacity, brings this action upon information and belief that the Manville Fire
Department/District (“Fire Department”) committed a willful and knowing violation of
the Rhode Island Access to Public Records Act (“APRA”) when it failed to timely
respond to an APRA request filed by Mr. Mark McBurney, Esquire, on behalf of Dan
DesMarais, on February 24, 2014. The Attorney General respectfully requests that this
Honorable Court declare that the actions of the Fire Department violated the APRA,
assess civil fines and attorneys fees against the Fire Department, and further order any
other such remedy this Honorable Court deems just and equitable.

I1. PARTIES
1. Plaintiff is the Attorney General of the State of Rhode Island. Pursuant to
Rhode Island General Laws § 38-2-8(b), the Attorney General shall
investigate APRA complaints filed with the Department of Attorney General

(“Department”), and if the complaint is found to be meritorious, the Attorney




General may institute proceedings for civil penalties and/or injunctive or
declaratory relief.

2. Defendant, the Fire Department, is a “public body” as defined by Rhode
Island General Laws § 38-2-2(1), and is thus subject to the APRA. See R.IL
Gen. Laws § 38-2-1 et seq.

III. JURISDICTION

3. The Rhode Island Superior Court is vested with jurisdiction over this matter
pursuant to R.I. Gen. Laws § 38-2-9.
IV. FACTS
4. The APRA requires that all public bodies respond within ten (10) business
days to a request for documents. See R.I. Gen. Laws § 38-2-7. If the public

body denies the request, a written response detailing the specific reasons for

the denial shall be sent within ten (10) business days of the request to the
person or entity making the request. See R.I. Gen. Laws § 38-2-7(a). If no
response is sent within ten (10) business days, the lack of response will be
deemed a denial. See R.I. Gen. Laws § 38-2-7(b). If, for good cause, the
public body cannot comply with a records request within ten (10) business
days, then the public body may extend the time to respond an additional
twenty (20) business days, for a total of thirty (30) business days. See id.; see
also R.I. Gen. Laws § 38-2-3(e).

5. On February 24, 2014, Mr. Mark McBurney filed an APRA request with the

Fire Department, on behalf of Mr. Dan DesMarais.




10.

11.

12.

13.

On March 10, 2014, the Fire Department extended the time to respond
pursuant to R.I. Gen. Laws § 38-2-3(¢).

A response was due on or about April 4, 2014.

On May 14, 2014, Mr. Mark McBurney filed an APRA complaint with this
Department, on behalf of his client Mr. Dan DesMarais, alleging that the Fire
Department failed to respond to Mr. Mark McBurney’s APRA request.

On August 4, 2014, the Fire Department provided some of the requested

records.

On August 4, 2014, this Department received a response to said APRA
complaint.

On February 20, 2015, this Department issued a finding, DesMarais v.

Manville Fire Department PR 15-08, wherein this Department found the

complaint meritorious and the Fire Department in violation of the APRA.

Exhibit A, DesMarais v. Manville Fire Department PR 15-08. Specifically,

this Department found the Fire Department violated the APRA when it failed
to timely respond to Mr. Mark McBurney’s APRA request dated February 24,
2014. See R.I. Gen. Laws § 38-2-7(b).

After concluding that the Fire Department violated the APRA, this
Department allowed the Fire Department the opportunity to address whether
the untimely response to said APRA request was knowing and willful, or
reckless. Exhibit A at 6-7.

By supplemental finding dated April 13, 2014, this Department concluded that

the APRA violation in DesMarais v. Manville Fire Department PR 15-08, was




willful and knowing. Exhibit B, DesMarais v. Manville Fire

Department/District PR 15-08B.

COUNT ONE - VIOLATION OF THE APRA

14. Plaintiff hereby incorporates Paragraphs 1 through 13 herein.

15. The Fire Department violated R.I. Gen. Laws § 38-2-7(b) when it failed to
timely respond to the APRA request dated February 24, 2014.

16. Plaintiff asks this Honorable Court to declare that the Fire Department
violated R.I. Gen. Laws § 38-2-7(b).

COUNT TWO - WILLFUL AND KNOWING VIOLATION

17. Plaintiff hereby incorporates Paragraphs 1 through 16 herein.

18. The Fire Department willfully and knowing violated R.I. Gen. Laws § 38-2-
7(b) when it failed to timely respond to said APRA request dated February
24,2014 because:

a.  The Fire Department had knowledge of the APRA and the time period
requirements prescribed by R.I. Gen. Laws § 38-2-7(b).

c.  The Fire Department extended the time to respond pursuant to R.I. Gen.
Laws § 38-2-3(e).

b.  The Fire Department provided some of the requested records to the
February 24, 2014 APRA request on August 4, 2014, well outside the
thirty (30) business day timeframe.

19. Plaintiff asks this Honorable Court to assess a civil fine against the Fire
Department for a willful and knowing violation in accordance with R.I. Gen.

Laws § 38-2-9(d).




20. Plaintiff asks this Honorable Court to assess attorney fees and costs against
the Fire Department pursuant to R.I. Gen. Laws § 38-2-9(d).

WHEREFORE, pursuant to R.I. Gen. Laws § 38-2-8(b), Plaintiff respectfully

requests this Honorable Court 1) declare that the Fire Department willfully and
knowingly violated R.I. Gen. Laws § 38-2-1 et seq.; 2) assess civil penalties against the
Fire Department in accordance with R.I. Gen. Laws § 38-2-9(d); 3) assess attorney fees

and costs against the Fire Department in accordance with R.I. Gen. Laws § 38-2-9(d);

and 4) further award any such relief as this Court deems just and equitable.
PLAINTIFF DEMANDS A JURY TRIAL
Respectfully submitted,

PLAINTIFF,
By his Attorney,

PETER F. KILMARTIN

Special JAssistant Attorney General
Department of Attorney General
150 South Main Street

Providence, Rhode Island 02903
Tel: (401) 274-4400, ext. 2307
Fax: (401) 222-3016

Dated: April 13, 2015.
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DEPARTMENT OF ATTORNEY GENERAL
150 South Main Street » Providence, RI 02903
(401) 274-4400 - TDD (401) 453-0410

Peter F. Kilmartin, Attorney General

VIA EMAIL ONLY

February 20, 2015
PR 15-08

Mark McBurney, Esq.
McBurney & McBurney

15 Arlington St.

Pawtucket, Rhode Island 02860
Mcburneyx2@gmail.com

RE: DesMarais v. Manville Fire Department
May 14, 2014 Complaint

Dear Attorney McBurney:

Your Access to Public Records Act (“APRA™) complaint, filed on behalf of your client
Mr. Dan DesMarais, against the Manville Fire Department (“Fire Department”) is
complete. By correspondence dated May 14, 2014, but received on May 29, 2014, you
alleged that the Fire Department committed a knowing and willful violation of the APRA
when it failed to timely respond to your February 24, 2014 APRA request and that the
Fire Department did not have “good cause” to extend the Fire Department’s time to
respond pursuant to R.I. Gen. Laws § 38-2-3(e).

On August 4, 2014, legal counsel for the Fire Department, Attorney Daniel McKinnon,
submitted a substantive response in addition to an affidavit from Chairman of the
Manville Fire District Board of Fire Wardens, Mr. Dennis Auclair. Mr. Auclair states, in
pertinent part:

“8) I am familiar with Attorney Mark McBurney’s request filed February
24, 2014. That request was filed under the APRA.

9) I have read Attorney McBurney’s request filed on February 24, 2014
and previously referenced above. I have discussed its contents with
various members of the Board of Fire Commissioners as well as with the
Manville Fire District’s Clerk and Tax Collector/Treasurer.

10) I am familiar with our clerk Melanie Carrier’s response to Attorney
Mark McBurney’s request of February 24, 2014.
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11) Based upon my conversation with our clerk Melanie Carrier I am
aware that the response referenced in paragraph 12 above [sic] was sent
based upon previous advice provided by previous legal counsel.

12) I further am aware of the fact that Ms. Carrier’s response of March 10,
2014 was forwarded to Attorney Mark McBurney on the advice of our
legal counsel.

13) Predicated on the records available for review as well as my
communications with the board members the clerk and the Tax
Assessor/Treasurer 1 submit this affidavit as the Manville Fire District’s
response to Attorney Mark McBurney’s request above referenced. The
response is set forth in the same chronological order as Attorney
McBurney’s request.”

You provided no rebuttal and raised no argument that documents provided on August 4,
2014 in response to your APRA request were substantively inadequate.

At the outset, we note that in examining whether a violation of the APRA has occurred,
we are mindful that our mandate is not to substitute this Department’s independent
judgment concerning whether an infraction has occurred or to examine the wisdom of a
given statute, but instead, to interpret and enforce the APRA as the General Assembly has
written this law and as the Rhode Island Supreme Court has interpreted its provisions.
Furthermore, our statutory mandate is limited to determining whether the Fire
Department violated the APRA. See R.L Gen. Laws § 38-2-8. In other words, we do not
write on a blank slate.

The APRA states that, unless exempt, all records maintained by any public body shall be
public records and every person shall have the right to inspect and/or copy such records.
See R.I Gen. Laws § 38-2-3(a). To effectuate this mandate, the APRA provides
procedural requirements governing the time and means by which a request for records is
to be processed. A public body has ten (10) business days to respond in some capacity to
a records request, whether by producing responsive documents, denying the request with
reason(s), or extending the time period necessary to comply. See R.I. Gen. Laws § 38-2-
7. 1If the public body denies the request, a written response detailing the specific reasons
for the denial shall be sent within ten (10) business days to the person or entity making
the request. See R.I. Gen. Laws § 38-2-7(a). If no response is sent within ten (10)
business days, the lack of response will be deemed a denial. See R.I. Gen. Laws § 38-2-
7(b). If, for good cause, the public body cannot comply with a records request within ten
(10) business days, then the public body may extend the period an additional twenty (20)
business days, for a total of thirty (30) business days. See R.L Gen. Laws § 38-2-7(b).

Here, the undisputed evidence shows that on February 24, 2014, you sent an APRA
request via email to the Fire Department Clerk. This correspondence was sent to the
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District Clerk at 10:07 am, requested that the Fire Department “consider this an Access to
Public Records Act request,” and sought the following:

“l. MFD minutes regarding, justifying or authorizing the waiving of
Manville Fire District taxes for [John Doe],! then living at ***,

2. All other records regarding, justifying or authorizing the waiving of
Manville Fire District taxes for [John Doe], then living at ***.

3. All documents, including emails, between [John Doe], then living at

*** and MFD Treasurer/Tax Collector Ronald McKenna, then living at
sHoksk

4. Any and all records indicating that any other MFD resident had their
fire district taxes waived after [John Doe] had his waived.

5. Any and all records showing that the MFD put its 1977 Maxim Ladder
Truck up for competitive bids, including but not limited to newspaper ads
commissioned by the MFD.

6. All competitive bids received as a result of the above.

7. All documents regarding the sale of the MFD’s 1977 Maxim Ladder
Truck, including the sales contract, transfer of title, and the return of
‘APPARATUS?’ license plates to the DMV.

8. Excluding excerpts from the MFD Charter and Bylaws, any position
descriptions of the MFD Tax Collector and/or Treasurer positions.

9. Any and all documents regarding any interest bearing account(s) or
facilities related to the MFD’s attempt to purchase a new truck from
American LaFrance, including particularly, the status and location of such
accounts or facilities.

10. The MFD’s policy on gas reimbursement for MFD Board members.”
On March 10, 2014, the Clerk sent you a timely response that stated, in relevant part:

“The Manville Fire District — Public Records Request procedure [ ]
specifically requires that such requests ‘shall be presented in writing, via
facsimile or in person’ and further that ‘The request must be presented
during ordinary business hours of the district on forms as provided by the
district.

! For privacy reasons, we decline to name the particular individual.
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Without waiving its right to deny your request based upon your failure to
comply with the District’s procedures as set forth above, this is to further
advise you that I am researching our files to determine if they contain any
relevant information and therefor [sic] for good cause, I am extending the
Districzt’s time for response pursuant to the Act to thirty (30) business
days.”

Having received no further post March 10, 2014 response from the Fire Department, you
filed the instant APRA complaint. Thereafter, on August 4, 2014, included in the Fire
Department’s response to this APRA complaint, was the Fire Department’s response to
your February 24, 2014 APRA request. With the exception of Mr. Auclair’s attestation
that he was “familiar with [your] request filed on February 24, 2014,” that your request
“was filed under the APRA,” and that “[b]ased upon [his] conversations with [the Fire
Department’s] clerk Melanie Carrier [he is] aware that the [March 10, 2014 response]
was sent based upon previous advice provided by previous legal counsel, the Fire
Department provides no explanation for the nearly seven (7) month delay in responding
to your request. See Mr. Dennis Auclair’s Affidavit. The Fire District also provides no
argument or evidence to support the March 10, 2014 averment that your APRA request
did not comply with its APRA procedures. Indeed, the undisputed evidence reveals that
on March 10, 2014, the Fire Department extended the time to respond to your APRA
request and indicated, among other things, that its extension did not waive its ability to
deny your APRA request for failing to follow its APRA procedures. After sending the
March 10, 2014 extension, however, the Fire Department failed to timely respond to your
APRA request within thirty (30) business days. Moreover, even though the Fire
Department questions your compliance with its APRA procedures, the evidence shows
that your APRA request was presented in writing, clearly indicated that you were seeking
records under the APRA, and was submitted to the Fire Department’s Clerk during
ordinary business hours, all in conformity with the Fire Department’s policy.> Such was

2 Included in the March 10, 2014 letter was a copy of the Fire Department’s public
records request procedures, which in pertinent part states: “A request for inspection or
copying of public records shall be presented in writing, via facsimile or in person to the
Chairman/Clerk of the Manville Fire District... The request must be presented during the
ordinary business hours of the district on forms as provided by the district and must
reasonably describe the records sought in a way that will permit their identification and
location by district personnel.”

3 Per the Fire Department’s public records policy, “[t]he request must be...on the forms
provided by the district...[.]” While your APRA request was not made on the Fire
Department’s form, the APRA states that “[a] written request for public records need not
be made on a form established by a public body if the request is otherwise readily
identifiable as a request for public records.” See R.I. Gen. Laws § 38-2-3(d). Your email
clearly indicated that you were requesting documents under the APRA and Mr. Auclair’s
affidavit acknowledges that your request was filed “under the APRA.”




DesMarais v. Manvillé rire Department
PR 15-08
Page 5

precisely our finding in DesMarais v. Manville Fire Department Board of Wardens, PR
12-05, where we previously confronted this issue. Therefore, based on the uncontested
evidence, we find that the Fire Department violated the APRA when it failed to respond
to your February 24, 2014 APRA request in a timely manner. See R.I. Gen. Laws § 38-2-
7.

You further allege that the Fire Department did not have “good cause” to extend the time
to respond to your request. See R.I. Gen. Laws § 38-2-7(b). Specifically, you assert that
the basis for the March 10, 2014 extension “no where remotely conforms with RIGL 38-
2-3(e)’s permitted ‘good cause’ reasons or bases.™ Your APRA request sought access to
ten (10) categories of documents with no limiting time frame. Arguably, your request
could be considered voluminous, thereby permitting the additional twenty (20) business
days to respond. Id. Regardless, even if we were to agree that the Fire Department had
“good cause” for the additional twenty (20) business day extension, the undisputed
evidence shows that no response was provided until approximately seven (7) months after
you filed your APRA request. Since there is no question that even with the extension the
Fire Department violated the APRA by failing to timely respond to your request, the
issue of “good cause” is unnecessary for us to decide. See R.I. Gen. Laws § 38-2-7(e).

Upon a finding of an APRA violation, the Attorney General may file a complaint in
Superior Court on behalf of the Complainant, requesting “injunctive or declaratory
relief.” See R.I. Gen. Laws § 38-2-8(b). Also a court “shall impose a civil fine not
exceeding two thousand dollars ($2,000) against a public body...found to have
committed a knowing and willful violation of this chapter, and a civil fine not to exceed
one thousand dollars ($1,000) against a public body found to have recklessly violated this
chapter***.” See R.. Gen. Laws § 38-2-9(d). After reviewing all the evidence
presented, we have grave concerns regarding the Fire Department’s untimely response
and whe‘gher such omission should be considered knowing and willful, or alternatively,
reckless.

4 Pursuant to R.I. Gen. Laws § 38-2-3(e), a public body may extend the time to respond
by an additional twenty (20) business days if it can “demonstrate that the voluminous
nature of the request, the number of requests for records pending, or the difficulty in
searching for and retrieving or copying the requested records is such that additional time
is necessary to avoid imposing an undue burden on the public body.”

5> The Rhode Island Supreme Court examined the “knowing and willful” standard in
Carmody v. Rhode Island Conflict of Interest Comm’n, 509 A.2d 453 (R.I. 1986). In
Carmody, the Court determined that:

“the requirement that an act be ‘knowingly and willfully’ committed refers
only to the concept that there be ‘specific intent’ to perform the act itself,
that is, that the act or omission constituting a violation of law must have
been deliberate, as contrasted with an act that is the result of mistake,
inadvertence, or accident. This definition makes clear that, even in the
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This Department has previously examined the issue of public bodies failing to provide
timely responses to APRA requests. In Boss v. Woonsocket Superintendent’s Office, PR
13-19 and PR 13-19B, Law Office of Michael Kelly v. City of Woonsocket, PR 13-13
and PR 13-13B, and Kelly & Mancini v, Town of Warren, PR 14-19 and 14-19B, this
Department found knowing and willful violations of the APRA, which resulted in
lawsuits. Additionally, in Scripps News v. Rhode Island Department of Business
Regulation, PR 14-07 and PR 14-07B, we found that the Rhode Island Department of
Business Regulation committed a reckless violation of the APRA and a lawsuit was filed.

Furthermore, it is significant that this Department addressed this very issue with the Fire
Department in DesMarais v. Manville Fire Department, Board of Wardens, PR 12-05 and
OM 12-09. In DesMarais, we found that the Fire Department violated the APRA when it
failed to timely respond to your APRA request. Although the Fire Department argued
that your emailed APRA request did not conform to its public records procedures, we
rejected that argument and found nothing in the Fire Department’s policy that prohibited
emailed requests. While we declined to file suit in that matter, we did advise the Fire
Department that its unlawful conduct could “serve as evidence of a willful or a knowing
violation in any similar future situation.”® Id. Frankly, at this juncture, it is difficult to
distinguish this situation from our prior finding in DesMarais.

Therefore, consistent with this Department’s practice, the Fire Department shall have ten
(10) business days from receipt of this finding to provide us with a supplemental

criminal context, acts not involving moral turpitude or acts that are not
inherently wrong need not be motivated by a wrongful or evil purpose in
order to satisfy the ‘knowing and willful’ requirement.” See id. at 459.

In a later case, DiPrete v. Morsilli, 635 A.2d 1155 (R.I. 1994), the Court expounded on
Carmody and held:

“that when a violation of the statute is reasonable and made in good faith,
it must be shown that the official ‘either knew or showed reckless
disregard for the question of whether the conduct was prohibited by [the]
statute * * * Consequently an official may escape liability when he or she
acts in accordance with reason and in good faith. We have observed,
however, that it is ‘difficult to conceive of a violation that could be
reasonable and in good faith. In contrast, when the violative conduct is
not reasonable, it must be shown that the official was ‘cognizant of an
appreciable possibility that he [might] be subject to the statutory
requirements and [he] failed to take steps reasonably calculated to resolve
the doubt.” (internal citations omitted). Id. at 1164. (Emphasis added).

$ Qur finding in DesMarais was issued prior to the APRA’s 2012 amendments, which
added a one thousand dollars ($1,000) civil fine for a reckless violation. See R.I. Gen.
Laws § 38-2-9(d).
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explanation as to why its untimely response should not be considered knowing and
willful, or reckless, in light of its recognition of the APRA requirements and this
Department’s precedent, including but not limited to DesMarais. Such a determination
by this Department would subject the Fire Department to civil fines. A copy of any and
all responses by the Fire Department should be presented to you. If you wish, you may
also present evidence or arguments addressing the civil fine issue within the same
timeframe, which must also be forwarded to legal counsel for the Fire Department. At
the end of this time period, we will issue our supplemental finding on this matter and
determine whether civil fines are appropriate.

We thank you for your interest in keeping government open and accountable to the
public.

Very truly yours,

Extension 2307

Ce: Daniel V. McKinnon
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DEPARTMENT OF ATTORNEY GENERAL
150 South Main Street * Providence, RI 02903
(401) 274-4400 - TDD (401) 453-0410

Peter F. Kilmartin, Attorney General

Via Email Only

April 13,2015
PR 15-08B

Mark McBurney, Esq.
McBumey & McBurney

15 Arlington St.

Pawtucket, Rhode Island 02860
Mcburneyx2@gmail.com

RE: DesMarais v. Manville Fire Department/District
May 14, 2014 Complaint

Dear Attorney McBurney:

This correspondence serves as a supplemental finding to DesMarais v. Manville Fire
Department, PR 15-08, released February 20, 2015. In DesMarais v. Manville Fire Department,
we reviewed your May 14, 2014 Access to Public Records Act (“APRA”) complaint against the
Manville Fire Department/District (“Fire Department™) and concluded that the Fire Department
violated the APRA when it failed to timely respond to your February 24, 2014 APRA request.
See R.I. Gen. Laws § 38-2-7. The sole issue to be addressed in this supplemental finding is
whether the Fire Department’s violation was willful and knowing, or reckless. As requested, the
Fire Department responded to our inquiry and we now resolve this outstanding issue.

By letter dated March 17, 2015, Attorney Daniel McKinnon provided a supplemental response.
- Mr. McKinnon states, in pertinent part:

“Factually speaking there is no debate nor contest. The record speaks for itself.
This office attempted, to the best of our client’s ability and this office’s ability, to
respond to Mr. Desmarais’ request. We did that by letter of August 4, 2014. We
acknowledge the tardiness in that response.

The purpose of this letter is an effort to explain why that ‘tardiness in responding’
should not be considered a ‘knowing and willful and/or reckless disregard of
Manville Fire District’s APRA requirements.’

At the time of Mr. Desmarais/Mr. McBurney complaints the previous boards were
not aware of their obligations under the APRA and the OMA. 1 understand
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‘ignorance of the law’ is no excuse, but I trust you will understand that it does
mitigate against the issue of intent.

The Board of Fire Commissioners are a group of individual citizens who work
full time jobs to support their families. They volunteer to perform the task of
supervising and ensuring ‘fire protection’ to the community. They, individually
and collectively, never understood their duties under the OMA and APRA.

The Manville Fire District does not intend this letter to serve as its attempt to
‘justify’ its lack of compliance but simply to explain why and to assure the
Attorney General’s Office that no one in the Manville Fire District failed to
respond knowingly, willfully or in a reckless disregard for the law under the
APRA.”

We acknowledge your rebuttal.

Our focus is whether the Fire Department knowingly and willfully, or recklessly, violated the
APRA. The Rhode Island Supreme Court examined the “knowing and willful” standard in
Carmody v. Rhode Island Conflict of Interest Comm’n, 509 A.2d 453 (R.I. 1986). In Carmody,
the Court determined that:

“the requirement that an act be ‘knowingly and wilfully’ committed refers only to
the concept that there be ‘specific intent’ to perform the act itself, that is, that the
act or omission constituting a violation of law must have been deliberate, as
contrasted with an act that is the result of mistake, inadvertence, or accident. This
definition makes clear that, even in the criminal context, acts not involving moral
turpitude or acts that are not inherently wrong need not be motivated by a
wrongful or evil purpose in order to satisfy the ‘knowing and wilful’
requirement.” See id. at 459.

In a later case, DiPrete v. Morsilli, 635 A.2d 1155 (R.I. 1994), the Court expounded on Carmody
and held:

“that when a violation of the statute is reasonable and made in good faith, it must
be shown that the official ‘either knew or showed reckless disregard for the
question of whether the conduct was prohibited by [the] statute * * *
Consequently an official may escape liability when he or she acts in accordance
with reason and in good faith. We have observed, however, that it is ‘difficult to
conceive of a violation that could be reasonable and in good faith. In contrast,
when the violative conduct is not reasonable, it must be shown that the official
was ‘cognizant of an appreciable possibility that he [might] be subject to the
statutory requirements and [he] failed to take steps reasonably calculated to
resolve the doubt.” (internal citations omitted). Id. at 1164. (Emphasis added).
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In Catanzaro v. East Greenwich Police Department, PR 13-08, this Department addressed the
“reckless” standard for the first time since the APRA was amended to include a civil penalty of
$1,000 for a “reckless” violation of the law. Regrettably, the APRA itself does not provide a
definition of “reckless,” and therefore, we look for guidance from other authorities.

As we observed in Catanzaro, Rhode Island General Laws § 3-14-7(c)(1) entitled, “Liability for
Reckless Service of Liquor” states:

“[s]ervice of liquor is reckless if a defendant intentionally serves liquor to an
individual when the server knows that the individual being served is a minor or is
visibly intoxicated, and the server consciously disregards an obvious and
substantial risk that serving liquor to that individual will cause physical harm to
the drinker or to others.” (Emphasis added).

Black’s Law Dictionary defines reckless as:

“[c]haracterized by the creation of substantial and unjustifiable risk of harm to
others and by a conscious (and sometimes deliberate) disregard for or indifference
to that risk; heedless; rash. Reckless conduct is much more than mere negligence;
it is a gross deviation from what a reasonable person would do.” See Black’s Law
Dictionary (9™ ed. 2009).

According to the Restatement (Third) of Torts, an actor’s conduct is reckless if:

“(a) the actor knows of the risk of harm created by the actor’s conduct, or knows
facts that make that risk obvious to anyone in the actor’s situation, and (b) the
precaution that would eliminate or reduce that risk involves burdens that are so
slight relative to the magnitude of the risk as to render the actor’s failure to adopt
the precaution a demonstration of the actor’s indifference to the risk.” See REST
3d TORTS-PEH § 2.

While the Fire Department has asserted that the Board of Fire Commissioners “individually and
collectively, never understood their duties under the OMA and APRA,” we respectfully reject
this argument. Here, we have little difficultly concluding that the Fire Department was
“cognizant of an appreciable possibility that [it might] be subject to the statutory requirements
and [it] failed to take steps reasonably calculated to [address the issue].” See DiPrete, 635 A.2d
at 1164. In the Fire Department’s August 4, 2014 substantive response, the Fire Department
concedes that the Clerk received your February 24, 2014 APRA request and that, “on the advice
of our then legal counsel,” the Fire Department extended the time to respond to your APRA
request and that no further response was received until August 4, 2014. The fact that the Fire
Department extended the time to respond demonstrates that it was consciously aware of its
statutory obligations and the nearly seven (7) month delay in responding to your request
confirms that the Fire Department failed to take reasonable steps to address its statutory
obligations. See Kelly & Mancini v. Town of Warren, PR 14-19B.
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In addition, in DesMarais v. Manville Fire Department, Board of Wardens, PR 12-05 and OM
12-09, this Department found that the Fire Department violated the APRA when it failed to
timely respond to your APRA request. Considering our prior finging, we fail to see how the Fire
Department was unaware of its APRA obligations considering that the facts in DesMarais v.
Manville Fire Department, Board of Wardens are remarkably similar to the facts in the present
matter and that, in DesMarais, PR 12-05, we cautioned the Fire Department that its unlawful
conduct could “serve as evidence of a willful or a knowing violation in any similar situation.”
Id. We acknowledge the Fire Department’s reassurance that the new board and its new legal
counsel has “expended significant resources to rectify, to the best of their ability, past errors and
to take appropriate steps to ensure full compliance in the future,” nevertheless, we simply cannot
ignore that the violation falls squarely within the purview of DiPrete.

Given the evidence before us and the fact that the Fire Department does not “debate nor
contest...the tardiness in that response™ nor “attempt to ‘justify’ its lack of compliance,” we find
that the Fire Department willfully and knowingly violated the APRA when it failed to respond to
your February 24, 2014 APRA request in a timely manner. Accordingly, this Department will
file a civil lawsuit against the Manville Fire Department/District.

We thank you for your interest in keeping government open and accountable to the public.

Very truly yours,

\-W46' a Lopez Mora

| Special Assistant Attorney General

C¢:  Daniel V. McKinnon




